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INTRODUCTION 
 
Program formats are increasingly playing a central role in television and multimedia. 
Yet there is very little documentation and analysis of this important trend. This 
Occasional Paper is the proceedings of a workshop held at Griffith University, Nathan 
Campus, on 14 November under the auspices of the Australian UNESCO-Orbicom 
Chair’s program in communications and is designed to facilitate discussion, 
documentation and analysis of program formats. The workshop brought together 
experts in copyright and television formats to look at formats and the trade in 
international audio-visual rights. The workshop started from the recognition that the 
TV format presents a vehicle for entrepreneurial producers and production companies 
to extract intellectual property rents in different locations through the distribution and 
sale of formats licenses. It also recognized that there are significant problems in 
securing legal protection for formats with there being little to no copyright protection 
stoping program ideas being copied and sold on.  
 
The workshop was designed to take further the thinking behind Albert Moran and 
Michael Keane’s edited book Television across Asia: Television Industries, 
Programme Formats and Globalization (RoutledgeCurzon, 2003). (This book had 
just come off the presses at the time of the seminar.) In particular we were hoping to 
advance the conceptualization and many of the themes of that publication through 
assembling many of the book’s authors—Amos Thomas, Philip Kitley, Albert Moran, 
Michael Keane—together with other participants including the prominent US 
entertainment industry lawyer and writer Bill Grantham, the author of Big bourgeois 
brothel: Contexts for France’s Cultural Wars with Hollywood (2000) and other 
researchers— Justin Malbon, Ben Goldsmith, Mark Ryan, Sue Ward, Lucy 
Montgomery and Tom O’Regan. The result is an invaluable discussion of the role, 
shape and character of program formats globally with discussion ranging over the 
East and South East Asian, European, American, and Australasian contexts. To 
facilitate discussion, a short paper ‘The Asia Pacific Project’, was circulated to all 
participants. This paper is included as an appendix to this publication.  
 
The concerns of this workshop and its participants are very much the concerns of the 
UNESCO-Orbicom network. The role played by ‘piracy’ and ‘licensing’ in program 
format trade raises important national communication and information policy issues 
such as: what should be the copyright status of formats? How do copyright provisions 
and licensing systems interact with industry norms to both enable and constrain 
program format trade? Just how are the rights of the producer and the rights of the 
user to be balanced in national communication and information policies? The seminar 
also shows just how important program formats are to media development and 
management. Program formats are a critical traded component of television and media 
systems in fragmenting media environments. As such the program format is an 
increasingly important part of the innovation system with formats introducing 
television to experimentations in interactive and enhanced cinema, television and 
gaming. In addition the program format is one of the important vehicles through 
which cultural materials are exchanged in television and multimedia systems. With 
the increasing significance of program formats and format franchises to television and 
digital content more generally professional training will increasingly need to take 
greater account of and provide training for format production.  
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The research summarised here was funded by an Australian Research Council 
Discovery award for the project "Economic, legal and cultural dynamics of TV 
program format flow in the Asia/Oceania region" obtained by Moran, Keane, Malbon 
and Thomas for the period 2002-2004. 
 
This is the first in a projected series of occasional papers produced under the auspices 
of the Australian UNESCO-Orbicom Chair.  
 
 
Tom O’Regan 
Australian UNESCO-Orbicom Chair of Communication 
Griffith University 
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TWO OR THREE THINGS I KNOW ABOUT FORMATS 
 
 
Albert Moran 
 
This presentation is meant to introduce the topic of TV program formats with a view 
to establishing just what we know about them. Accordingly, I limit myself to three 
aspects of the format, noting that the first has the merit of being brief, the second is 
longer, while the third is yet more qualified and longer still.  What I have to say refers 
first to the fact that the present era of the TV program format heralds the advent of a 
new kind of TV program, one that is transnational or global.  My second point takes 
up elements of that globality, especially so far as the business of international 
television is concerned.  Finally, I have something to say about the mechanisms of 
circulation of formats across television industries everywhere across the globe, paying 
as much attention to adaptations and exchanges that disobey the business  'rules' as 
those that obey those same 'rules' and conventions.  So let me deal with each of these 
in turn. 
 
1. The Global TV Program 
 
Like the simultaneous celebration of such religious festivals as Easter, the Passover and 
Ramadan, so the global television program is one that is produced and broadcast nigh on 
simultaneously although only existing as a series of dispersed instances.  Coincident 
rather than synchronous, a format such as that of Big Brother appears as diasporic, 
spread across a large number of television industries, collectively global although 
individually local. 
 
This heralds the advent of a third type of global television program that takes its place 
alongside two older forms.  The first of these is the exported program, a form that 
depended on the development of videotape in the 1950s, whereupon first US and then 
British programs could follow the global forms of marketing already laid down by 
feature film distribution beginning before World War One.  A second form of global 
program was dependent on the development of satellites as a means of transborder 
content distribution.  Again, this form has its favourite form of content in what can be 
termed ‘public event TV’.  This includes the televising of the outbreak of a war, 
ceremonial occasions such as a wedding or funeral, sporting events such as the Olympic 
Games and the Soccer World Cup and historical world events such as a moon walk.  
 
By contrast, the TV format-based program is both local and transnational.  In the past, if 
programs were made based on formats then their production in different places was 
likely to be incidental and sequential.  Now it is more likely to be systematised and 
simultaneous. This kind of timing suggests our second general point about formats. 
 
2. The Business is Global 
 
Besides being a global television program, the TV format is also transnational as a 
technology of the contemporary international television industry.  This industry is much 
more perforated by global elements in the present than it has been in the past.  This is not 
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to say that international exchange between industries has only come about in the present.  
Far from it.  Broadcast radio signals could always cross political borders while kinescope 
recording in the 1940s followed by the development of videotape recording in the 1950s 
enabled programs to be recorded and exported. 
 
Nevertheless, especially since the passing in the 1980s of the monopolies held by public 
service and state television in so many places, the international television industry has 
become increasingly globalised.  Three instances of this worldwide interdependence may 
be mentioned here: (1) The format program itself; (2) International linkages such that 
transnational organisations have many local arms; (3) The organisation of international 
television markets.   
 
The first of these has been briefly discussed above.  Concurrently, there are many signs 
of the second.  In Australia, for example, a Canadian broadcaster owns the Ten Network; 
the US citizen Rupert Murdoch's News Limited owns a major share of the cable market; 
the Australian distribution and production company Southern Star now has a joint 
venture agreement with the Dutch group Endemol; while Grundy Television is a local 
branch of the international conglomerate, Fremantle Media.  Finally, the advent of global 
markets such as MIPCOM and the re-organisation of older markets such as MIPTV have 
changed many parameters of the international television business. Such events help 
create a worldwide business where, inter alia, nothing goes undetected.   Hence, in 2003, 
it is much less likely for a company anywhere, most especially in the Anglophone 
territories, such as the New Zealand Broadcasting Corporation to make a program such 
as Opportunity Knocks, without the original producer becoming aware of this in a matter 
of days even perhaps hours. While something parallel might still happen in regional 
industries in China or India where market size and language difference make it difficult 
to know what is happening, it is next to impossible that something similar could happen 
today between television industries in the west. 
 
3. How Formats Circulate Across the Globe 
 
What, then, are the circulatory mechanisms, the technologies under which the transfer of 
production know-how, encapsulated in the format, occurs?  There are two broad 
mechanisms - one involves not seeking the consent of the original producer of the 
program while the second way is to obtain the authorisation of the latter.  Let me dwell 
on these in turn. 
 
(a) Unauthorised transfer.  Again, two subtypes suggest themselves. The first amounts to 
a total recycling: taking all perceived elements of the format, including possibly the 
same name, and do likewise (the New Zealand remake of Opportunity Knocks comes to 
mind).  However, this kind of complete or total borrowing is I suspect more the 
exception rather than the rule.  Almost invariably in an adaptation some elements remain 
the same while others are changed.  So a second type is that of the partial and 
unauthorised adaptation where some -- although not all of the perceived elements of the 
program are taken and incorporated with other non-adapted elements (hence, for 
example, I'm A Celebrity - Get Me Out Of Here - is widely seen as an adaptation of 
Survivor with celebrity-based programs and frequently referred to as Celebrity Survivor). 
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(b) Authorised transfer that includes the payment of a fee. However in order to 
understand this authorisation more fully, it is worth asking just what exactly is this fee 
for? 
 
One answer to this question invokes the notion of intellectual property, the idea of 
various rights including copyright, and concomitant notions of theft, piracy, plagiarism.  
According to this view, copying, adapting, imitating a format without payment or 
consent of the alleged owner amounts to stealing because it involves the taking of 
something that belongs to another. Given the non-materiality of what is imitated or 
copied, there has been a semantic effort to assert that these ideational elements, despite 
their lack of materiality, nonetheless have their own substantiality.  Hence, the notion of 
Intellectual Property.    
 
The payment of a licence fee is part of a process of obtaining legal authorisation to copy, 
adapt, imitate etc, that is called the format or set of production ideas.  These are not 
public ideas or knowledge but rather are deemed to be intellectual property in which the 
producer holds various rights. 
 
However, another entirely different way of understanding this payment is in terms of a 
series of beneficial business effects that an authorisation generates.  Even though 
producer B may believe that there are no rights in the set of ideas that is a particular 
format originated by Producer A, nevertheless, he might decide to enter a contract 
agreement and a licensing of format rights. Given this scepticism, why do so?  The 
answer may be that certain business advantages may flow from such an agreement. At 
least two general effects may be generated to the benefit of Producer B's production.  
First, as part of the licensing process, Producer A will sign a series of waivers 
relinquishing the right to sue Producer B for violation of copyright, for passing off and 
for violation of confidentiality.  Producer A may also waive the right to make 
disparaging public statements, to make available particular materials and resources and 
generally to cooperate with Producer B.  Producer B also continues to maintain a good 
business reputation so that other producers feel that he will be trustworthy in future 
business discussions and dealings. 
 
As a negative example of this, consider the case of two 'makeover' lifestyle 'live' 
programs - Ground Force and Changing Rooms.  In 1999 the Australian TV industry 
witnessed the Nine Network start a new program called Changing Rooms that seemed to 
be a close imitation of Ground Force, a show that Network Seven had licensed from 
Southern Star Endemol.  Nine's public defence was two-fold.  First, it asserted that the 
idea came from its long-running gardening and lifestyle program, Burke's Backyard, 
where it already had spun off into a segment of its own.   Additionally, it also asserted 
that no format existed in the idea of a house make-over program so that it was under no 
obligation to enter any negotiations with Southern Star Endemol. 
 
In this instance the Nine Network decided that it did not need to acquire the format rights 
for the 'makeover' program - hence its assertion that there was no format there.  On the 
other hand, it could have decided for the sake of its business reputation to seek 
authorisation and pay a fee anyway. It’s quite common in the entertainment industry to 
acquire rights that, strictly speaking, are actually not needed or necessary.  As the 
example perhaps highlights, it is questionable whether they are rights at all.   
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The obvious and repeated example is what are called life story rights.  I want to make a 
program about the life of Albert Moran.  I can go out and do this without his 
involvement or consent.  But what a producer prefers to do is to enter into an agreement 
for those rights.   And although there is a grant of rights within the contract signed with 
the subject, there are no rights that the subject owns that can be granted to the program 
producer.   
 
However, generally, a large series of waivers are linked to this right in a contract.  From 
a business point of view, it is these that are deemed to be important.  What are these 
waivers?  They are those things that the subject agrees to renounce.  For example, the 
subject may agree not to sue for defamation, not to sue for invasion of privacy, not to 
obstruct the production, not to disparage the finished work and so on.  Additionally, s/he 
also agrees to cooperate with the producers, to be available for interviews, to write a 
letter endorsing the project and so on.  Any contract agreement will differ in terms of its 
waivers and agreements.  In sum, what a producer is actually buying is immunity from a 
lawsuit and maybe a large degree of co-operation from the subject. 
 
                    *    *     *    *    *   * 
 
These are my main points about the television program format.  What I have outlined 
has been threefold.  First, the format is the absolutely central as a technology of business 
and culture in the present era of digital television. Second, television is more overtly 
transnational than it has ever been and the format makes for a globalising of television 
industries and social effects.  Finally, I have also noticed key features of the circulatory 
mechanisms of formats across television industries everywhere, especially the roles of 
both authorised and unauthorised transfers. 
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DISCUSSION  
 
Bill Grantham – These ideas have taken on a unique form which can be protected in 
some way. And that strikes me as quite fraught. Because of the federal system in 
America there has been divergence in how these matters are treated, but for instance 
the Ninth Circuit Court of Appeals1 which includes Hollywood, does have the same 
objective, subjective test – more or less – that exists in the Dutch courts [and the Big 
Brother/ Survivor litigation].  
 
The question of methodology is I think intriguing and I’ve come to think about this 
partly because I litigated quite a lot of plagiarism cases. You realise that the whole 
method of comparison is fantastically subjective. It reminds me of the sort of Propp-
game2, where you try and reduce anything to the elements of the morphology of the 
folk tale. In fact, Roy Foster the Irish Historian has written a terrific essay about how 
narratives of Irish history can be reduced to Proppian- archetypes to show just how 
they can take a grip on a popular consciousness. It’s a very, very deft argument, but as 
a parlour game it’s kind-of fun to play with.  
 
Of course, the nature of that kind of analysis is to be reductive; but in a comparison 
scenario such as we’re discussing, you tend to deal with one side trying to be as 
reductive as possible so you get to the point where objectives of comparison are 
inevitable. You know you boil down to ‘a man meets a woman, they fall in love, etc.’ 
And sometimes these elements become so abstracted that they could apply to an 
enormous number of cases and then they propose that these combination of absolutely 
reductive elements is in some sense unique.  
 
And in the litigation context – or the dispute rather than the litigation context – you 
will have this great battle that goes on. You could go on in the public sphere and have 
very public plagiarism cases. I worked on a case involving the film Amistad3, sued by 
a novelist who claimed similarities. Amistad was based on historical events, and this 
history is free, but she claimed that items she had invented in her novel had been 
taken and used.  
 
I once dealt with a claim from writers saying that the studio had ripped-off a script 
they had submitted to the studio. And they had this long shopping list of similarities 
and one of their claimed similarities was that the lead character in the film is named 
Sam, and the lawyer they had submitted the script to was named Sam.  
 
But, that’s the sort of reductio ad absurdum that goes on all the time. People try and 
fashion the discourse so that things appear similar.  
 
Philip Kitley – I was just going to say that I wanted to pick up on Albert’s 
terminology of the centre and the periphery. And you mentioned a number of 
countries that might be on the periphery and that’s a familiar idea in Asian studies and 
                                                 
1 United States, Court of Appeals, San Francisco, California 
2 Vladimir Propp was a Russian structuralist scholar who extended Russian Formalist approach to 
narratology (the study of narrative structure). 
3 Released in 1997.   
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Asianists don’t like it. And just to illustrate one point, then also to bounce off what 
you were just talking about. In Malaysia as far as I know, they seem incredibly law-
abiding. When I’ve asked anybody there about any kind of illegal activity going on 
with formats copying, adaptation, copycatting, nobody says it’s going on. As far as I 
know it’s not going on and they wouldn’t do that. They’re all very law-abiding about 
it. 
 
Whereas an hour away across the water in Indonesia format ripping is a big industry. 
And in many cases they’re the same people doing it and also they share a lot of 
culture. But the producer that I quoted in Television across Asia4 said how can you 
possibly avoid copy-catting when you get stimulated by other programmes and that’s 
the way things go. That’s kind of creative. So that idea of centre and periphery can’t 
be applied, absolutely black and white, in that sense to adjacent countries which seem 
to have different ideas.   
 
Michael Keane – So you’re saying that in Malaysia they’re more law-abiding in 
relation to licensing than perhaps in Indonesia  
 
Philip Kitley – Yes. Certainly.       
 
Michael Keane – I would agree with you totally. If you’re a format producer and you 
want to do business, where would you choose to do it? Would you choose Malaysia, 
Hong Kong or rather Taiwan, China or somewhere else? Obviously there is a legacy 
of a relationship with the UK and a greater understanding of the English language in 
these countries that perhaps makes the formalisation of program rights much easier. 
And if you go to somewhere like Taiwan or China it’s so easy to be knocked off 
because there’s no real solid standing of copyright and there are so many ways of 
copying into different languages.        
 
Philip Kitley – Yes, but it’s not quite as pure as that because there is a lot of copying 
going on in other areas in consumer goods. You just walk down the streets of Kuala 
Lumpur at night and you can buy anything that’s been ripped-off.  
 
The other point that comes out of this the case you were describing [Bill Grantham] 
that you have been personally involved in.  
 
In Indonesia and in Malaysia they wouldn’t solve these problems in those sorts of 
ways. They want to do it differently because of the idea that Albert was talking about, 
which is preserving the longer-term business relationships. This court approach seems 
to them [Indonesian and Malaysian producers] to be not helpful for long-term 
relationships.  
 
It’s an interesting difference: a cultural difference and maybe a centre/periphery 
difference.  
 
                                                 
4 See Kitley, P. 2003, ‘Closing the creativity gap – renting intellectual capital in the name of local 
content: Indonesia in the global television format business’ in A. Moran and M.Keane (eds.) 2003, 
Television across Asia: Television industries, programme formats and globalization, RoutledgeCurzon, 
London.       
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FORMATTING IN EAST ASIAN TELEVISION 
MARKETS: THE PRECURSOR TO A NEW BUSINESS 
MODEL? 
 
Michael Keane 
 
The standard observation to make in discussing program formats in East Asia is that it 
is very, very difficult to protect formats from imitation and theft (to use a loaded 
term). Of course, it is not easy to protect formats anywhere in the world from 
plagiarism, but at least there is growing recognition within global media markets and 
courts that the format is a type of property that ought to be protected. Put simply, the 
format license has a function to generate economic value through the sale of rights. In 
further evidence of the changing landscape, intellectual property law is now 
increasingly predisposed towards works in which functional aspects are prevalent 
rather than creative elements.5 A shift can subsequently be discerned towards the 
‘product’ rather than ‘work’, the latter a category in which the television format has 
some difficulty in being located, despite the obvious similarities with narrative works.  
 
However, in terms of understanding the reasons for format copying in places such as 
China, Taiwan, and South Korea, we need to recognize the role of market 
fragmentation, of which there are two kinds. The first is the increasing fragmentation 
of audiences due to multi-channelling, thus compelling producers to look to 
programming that is cheaper and targeted at particular demographics. The second 
kind of fragmentation is due to structural duplication of television stations that 
compete for local audiences. The latter point is more relevant in China where 
broadcasting is only now entering a network era of oligopolies. With an abundance of 
television stations all looking for cheap programming solutions, especially 
entertainment-based programming, the format is suddenly seen as the template from 
heaven. It fell into its natural marketplace, one in which copying was a part of society, 
as aptly described in William Alford’s study of intellectual property in China, To 
Steal a Book is an Elegant Offence. 6  Not that formatting was an entirely new 
phenomenon in China. During the early years of television, the 1970s and 1980s, 
programmes were politically formatted. Producers would wait for instructions from 
cadres. There was no concern with gratifying audiences as they were expected to be 
appreciative of the education provided by the medium of television. 
 
The situation has evolved substantially now such that the current Chinese business 
model revolves around the idea of mimetic isomorphism.7 Let someone else test the 
                                                 
5 Stamatoudi, I. A. 2002, Copyright and Multimedia Products: A Comparative Analysis, Cambridge: 
Cambridge University Press, p. 6.  
6 Alford, W. 1995, To Steal a Book is an Elegant Offence, California: Stanford University Press,  
7 See other program examples of this in ‘A revolution in programming and a great leap forward for 
production?’ in A. Moran and M. Keane (eds.) Television across Asia: Television Industries, Formats, 
and Globalisation (RoutledgeCurzon 2003). In a forthcoming book Chinese Hong Kong, Japanese, 
Korean, and Taiwanese format developments are dealt with in some detail (Keane, Fung & Iwabuchi, 
Out of Nowhere: New Television Formats and the East Asian Cultural Imagination, Hong Kong 
University Press 2004). 
Audiovisual Works, TV formats and multiple markets 7 
idea and when it is successful move into copy and adapt it. This is precisely what has 
happened with formats.             
    
However, I think the success of formats in Asia, as in the rest of the world has more to 
do with their function, as this returns again to the shift mentioned earlier of the 
recognition of the product and its functional aspect. Broadly speaking, the function of 
formats is generative. To understand this we need to look back to the late 1990s. Sam 
Brenton and Reuben Cohen’s recent book, Shooting People describes in some detail 
the Castaway Productions Vs Endemol ‘intellectual property’ dispute that broke out in 
1999-2000.8 The central element of the litigation, eventually resolved in Endemol’s 
favour, was the magic ingredient that would soon spawn a rash of formats. This was 
the concept of elimination, either by fellow participant/ players, or in the many 
copycat formats that were to follow, elimination by viewers. Hardly revolutionary, 
and at the end of the day not copyrightable, the elimination gambit took the pressure 
off television creatives to conjure up narratives that were attractive to viewers, and 
more importantly to advertisers.  
 
Introducing the chance element in turn had the effect of re-focusing viewer 
expectations. That is, whereas viewer expectation had previously extended to 
speculating how scriptwriters might concoct narrative resolution, interest now was on 
how the on-screen players might perform in order to contrive success. And while 
contrivance is all too palpable at times in shows such as Survivor and Big Brother, 
there is little doubt that strategy plus elimination plus viewer involvement were 
catalysts for a steady stream of quiz and reality game shows, including The Weakest 
Link, Dog Eat Dog, The Bachelor, and so on. 
  
The take-up of elimination-style shows in Asia was also rapid, despite the stigma 
attached to public humiliation in some cultures in the region. In Hong Kong and 
Singapore The Weakest Link followed the industry ‘bible’ with walk of shames and 
schoolmistress hosts modelled on the UK Ann Robinson bitch-master prototype. 
However, audiences in Taiwan rejected the unsympathetic demeanour of the stern 
quizmaster. In China the program was actually humanised to some extent by the host, 
an attractive and well-known female presenter, Shen Bing, who refrained from 
cajoling and actually smiled at contestants. In addition to these quiz elimination 
shows, a Chinese version of Survivor, called Into Shangrila (Zouru Xianggelila), saw 
two teams competing against each other in the foothills of the Himalayas, with the 
emphasis on comradely bonding with team mates rather than beating them to the 
prize. While this program was carefully crafted to appear like a home-grown reality 
television show (zhenren xiu), the dead giveaway was the opening credits, which 
featured the words ‘China’ (in English) burning on the scorched earth. This seemed to 
be saying to the rest of the world: ‘anything you can do, we can do better’. The 
producer of the show also denied that he had been influenced by seeing the Western 
Survivor programs.  
 
Incidentally, the same producer was soon involved in a copycat of Big Brother, called 
Perfect Holiday (Wanmei jiaqi), that saw 13 people confined to a house for 12 weeks 
with 72 cameras tracking their every move. This occurred in Hunan province, 
                                                 
8 Brenton, S. and Cohen, R. 2003, Shooting People: Adventures in Reality TV, London: Verso  
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birthplace of Mao Zedong, and prompted Endemol, owners of the Big Brother 
franchise, to eventually send in the heavies, that is, legal persons. I had the occasion 
to speak with a person who was recruited to lean on the Chinese station.  
 
In other instances of alleged license infringement the BBC made complaints against 
China Central Television for unsolicited copying of its Dog Eat Dog elimination 
game format (distributed by ECM). They subsequently re-formatted their copy such 
that it was a hybrid.  
 
Other elimination and winner-takes-all programmes have taken hold. A Hong Kong 
version of Temptation Island, called The Wedding Race (alternatively The Wild) was 
produced in 2001 minus the overt sexuality and duplicity of contestants. It was by all 
accounts very successful. Elimination shows have in this sense created a road forward 
for television industries that were stymied by broadcasting era models of production. 
In the post-broadcasting era it may well be the function of programs as much as their 
quality that will prevail.  
 
 
 
 
Audiovisual Works, TV formats and multiple markets 9 
DISCUSSION  
 
Michael Keane –In relation to the question of unauthorised copying, it’s very 
difficult to prosecute in China. Who will preside over the case anyway – is it a local 
court? Is it a national court? The Chinese Government? An International court? It’s 
too difficult a process for the reward that one may receive. Anyway Endemol and 
others have at least tried…   
 
However as a long-term strategy, it’s better to try to persist, sell your programme 
rights but protect your brand. At the same time develop associated revenue streams 
through selling advertising, and as Murdoch does, localise programmes and hope 
everything will turnout. If you go in and try and be a big bully in China, I don’t think 
it will be very productive in the end. But who knows?       
  
Philip Kitley – I was just wondering Michael whether you know whether Endemol 
was really serious about its court action or whether they were trying to bark like a 
watchdog.  
 
Michael Keane – I think they were barking. The legal person I spoke to wasn’t sure 
about the territory and was pitching for some background to legal cases. So I gave this 
person a chapter from our book9 and said read this, and good luck! He knew a little, 
but I think Endemol were just putting the feelers out. I don’t think they’ll bother 
taking this television station to court. They won’t get anything out of it.  
 
Tom O’Regan – I was going to ask about the business model and your explanation 
for it. A couple of questions: First, what would happen to that business model – the 
Asian, Chinese contemporary one – if the Chinese television market became more 
concentrated like the oligopolies of Japan or the United States, or Australia for that 
matter. So is the Chinese business model really so connected with that fragmentation 
you described? If there was a process of restructuring and consolidation would it 
change? 
 
Michael Keane – Well there is, and it’s happening as we speak. And this is what 
people are looking at very closely. It’s the formation of conglomerates: Chinese 
national champions to take on the AOL/Time Warners and News Corporations. 
They’ve had this fragmented system for a long time. There are 28 provinces and 
within these there are provincial stations, city stations, and county-level stations. So 
they’ve had a 1000-plus television stations all recycling and bartering stuff with no 
real exchange of rights. It was a case of ‘I’ll give you five television dramas and give 
me your five television dramas’.  
 
Tom O’Regan – – It sounds very much like the Italy in the 70s when the public 
service monopoly was ended and the market opened up for commercial television 
services. 
 
                                                 
9 Moran, A. & Keane, M. (eds.) 2003, Television across Asia: Television industries, programme 
formats and globalization, RoutledgeCurzon, London.       
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Michael Keane – But the Chinese Government has put in place this policy called 
‘Letting go of the weak’. It’s a kind of rationalisation process. They want to eradicate 
these smaller stations and they’ve formed (at the moment) a dozen conglomerates of 
which the China Film and Television Group, the Beijing Radio, Film and Television 
Group, the Southern Broadcasting Group in Guangzhou, and the Shanghai Media 
Group are the largest and most powerful. These are called institutional groupings 
(jituan hua) and are meant to bring together all resources into big networks. It’s about 
exploiting economies of scale and scope more effectively. Also they are trying to 
engage in enterprise management, as they put it. It’s more a matter of 
professionalisation.  
 
The Shanghai Group is quite interesting because they’re trying to rival CCTV, which 
is the main network. CCTV has distribution all throughout China and everyone takes 
at least some of its programs. But the Shanghai Media Group are basing their 
operations on the B-Sky-B10 model and looking closely at how Murdoch used sports 
in particular in an attempt to build a presence.  
 
Also what they’re saying is ‘we are going to attend to the correct way of dealing with 
business relations’. They currently have a lot of co-productions. So it seems as though 
this process of forming new oligopolies or quasi-oligopolies in China is actually 
helping to eradicate some of the grey areas and instil procedures of rights-
management.  So I think the question is moving in that direction but it has a long time 
before it gets there because there is this embedded way of doing things – that is, this 
indigenous way of doing things. 
  
Tom O’Regan – My second question relates to the idea of someone else doing the 
testing of the idea and just when it is successful you move into it and exploit it.  Isn’t 
that more generally how, at one stage, the Japanese achieved success in 
manufacturing goods? 
 
It’s also often something that is said to be endemic in Australia. This is the idea in a 
lot of Australian cultural writing of the Australian propensity to copy, which creates 
in the process a lesser version of what it is that is copied. So in a sense, it’s not an 
unusual or a particularly Asian strategy.  You even see this during the debates about 
adopting rating systems last year where the discussion turned on whether Australia 
should move towards wristwatch technology for radio ratings in advance of many 
other large markets.  
 
Much of the Australian discussion turned on ‘oh no we should wait until someone else 
does it’. So that a particular system would get a wider take-up and then we won’t have 
to pay for the bedding-down-costs which are first-use costs or R&D [Research and 
Development]. But by adopting this standpoint it also means you’re wiping out your 
participation in the R&D benefits that stem from that. But it was that notion of ‘no we 
should just wait and take’. So it’s not an east/west divide on this.  
 
Michael Keane – No it’s not. When you come to talk about China and you talk to 
anybody in China about localisation, they will hit you with this great tradition that 
                                                 
10 Launched in 1998, British Sky Broadcasting Group (B-Sky-B) is Rupert Murdoch's UK satellite-
enabled operation providing 400 digital TV channels.  
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China has always been the great localiser. Look at Genghis Khan he came in and 
became Chinese, and so-and-so invaded and they became Chinese.  
 
There is this cliché that you front so often, it’s called ‘X with Chinese characteristics’. 
They say it’s socialism with Chinese characteristics, it’s a market-economy with 
Chinese characteristics and it’s TV-formats with Chinese characteristics. Basically it’s 
just a kind of ruse. They say we’ve adapted it and now it’s ours.  
 
It’s a way of avoiding talking about the intellectual property. They say it wasn’t 
suitable in its original version: it was too crude, it was too western, it wasn’t nice for 
us Chinese, but if we put our Chinese characteristics in now it’s suitable and we can 
exploit it further down the line.  
 
Lucy Montgomery – Do you think that there is something wrong with that, really? 
Do you think that’s a problem?   
 
Michael Keane – I think it’s been useful for China because how do you progress in a 
very sterile market place, where ideas are not being kicked along? It needed ideas to 
come in from the outside. Even if it was localised with Chinese characteristics, at least 
it’s given some impetus to the local industry.  
 
If these formats hadn’t come in via various means; if the ideas hadn’t come in, twisted 
around and been localised, the Chinese viewers would still be watching stodgy old 
propaganda documentaries. At the moment they’ve got a very lively system full of 
game shows, variety shows and all kinds of new content.   
 
Tom O’Regan – To what extent is there an analogy between this Chinese situation 
and something like the Brazilian television experience where you’ve got a similar 
developing country context? This had a period of quite sustained initial American 
involvement. American script writers were brought to Brazil to work with Brazilians 
on adapting American formats to the Brazilian market. Not in some sort-or organised 
arrangements through companies but through the employment of particular 
individuals with knowledge of the American format system and then applying those, 
which in time then produced Latin models. These became the basis for Brazil being 
an exporter of some note of both programmes and I presume formats.  
 
There might be some interesting analogies there. 
       
Michael Keane – I agree. I gave a paper recently at a Chinese Studies Conference in 
Sydney and I asked:  ‘What’s going to happen? Can China turn it around? Can it stop 
being a copying culture and start developing its own ideas?’  
 
And the answer from a Chinese member of the audience was: ‘It will be a matter of 
time before audiences get sick of it. They’ll get sick of this constant recycling and 
copying and they’ll demand something different.’ Perhaps that’s what’s going to 
happen eventually.  
 
Lucy Montgomery - It seems to me at the moment that China is still in a developing 
stage of its economic model and Japan, South Korea and Taiwan and all of those 
places have gone the extra step. Whether or not it’s necessary to protect – because 
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you’re been quite pro-active about this idea that formats should be protected in China 
and that it will be good for the Chinese industry if this is the case. But I wonder how 
true that actually is.  
 
The point is whether it’s going to happen on its own eventually, organically. China 
will want something that’s better for its local audiences, something that better suits 
their needs. Will the protection of foreign formats actually have any benefits for 
Chinese people?       
 
Michael Keane – I think there will be lots more talk about copyright protection in the 
year to come. Of course even Chinese companies are getting ripped-off by Chinese 
companies and they must talk about this I’m sure.  
 
Chinese companies take a foreign format and then within a couple of weeks there are 
two or three versions of their own format circulating or hundreds of versions in some 
cases.  
 
There is recognition among people in various copyright industries in China that there 
needs to be greater progress made.     
 
Albert Moran – Michael I just wondered if you’d learnt any more about the export of 
Japanese television formats, especially to other parts of the world.  
 
Michael Keane – Koichi Iwabuchi has written about this in our book. I know 
anecdotally that Happy Family Plan is a very successful programme in China. Future 
Diary was made in America at the start of last year under a different name. Iron Chef 
is a programme that has been marketed in a number of countries and doing quite well.     
 
Philip Kitley –In talking about these issues, do you have to adopt different time 
scales or timeframes? Over time any culture can probably identify cultural borrowing, 
cultural adaptation and cultural growth and so on. And that’s how we all work. But at 
any particular time there will be one specific interest like a company that feels it’s 
being dealt with unfairly and will, for its own definite commercial interests, go on the 
offensive against other parties because they feel, individually, they are being hard-
done-by.  
 
And a very different set of values and interests cluster around that within a very 
restricted timeframe. Whereas if we stand back and look at the bigger picture, it’s a 
kind of process that everyone is involved in.  
 
We should probably talk about these two timeframes in different ways.     
 
Michael Keane – I think you’re right there. The process also has to do with the 
institutionalisation of the particular industries. What’s happening in Indonesia is 
probably different to what is happening in Japan. What’s happening in China is 
operating on different institutional basis to what’s happening in America.  
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The argument that has some familiarity is China joining the WTO11 and having to 
abide by the GATS12 framework. Will it eventually result in procedures that will be 
followed? Some of them will be embedded, and some of them will be followed, and 
there are people who are hoping that contract and the rule of law will displace the 
process of relationship building over time and embed a more formalised way of doing 
transactions in China. So here you have an already institutionalised and interventionist 
market place model that is coming to China from the west.  
 
Indonesia, I don’t know a lot about that, but when you compare Indonesia to Hong 
Kong it will be a different context.  
 
Philip Kitley – When you were talking about the oligopolists in China you were 
referring to ‘they’. Were you referring to companies and business people or were you 
referring to state officials?              
 
Michael Keane – It’s mid-wifed by the state. They’re state oligopolies and they’re 
state-controlled. Government controlled companies are setting up these big 
oligopolies. However, there are private companies floating around them that are part 
of the whole process.     
 
Philip Kitley – I know that China under capitalism – with Chinese characteristics – is 
fragmenting and that’s the way they want it to be. But I wonder whether the 
communication industries’ desire to consolidate frames a political agenda?       
 
Michael Keane – Yes and no. I mean the political agenda is that the government 
wants to create national champions, but champions that follow to a certain extent what 
the government says. But as champions they also have to be able to create value and 
be seen as real players in the market place. China is a big domestic market but it 
wants to hit the international market. It wants to go into Asia. It wants to go into the 
world and link up with the Chinese Diaspora.     
 
Philip Kitley – But if the Chinese government wants to keep any control over a 
nation state it’s the communications industries that they would put effort into 
consolidating rather any other industry, isn’t it? Is the counter-trend in these 
communications processes related to politics as much as commerce?    
 
Michael Keane – Yes it is. Again it’s a case of having it both ways. They see the 
creative industries and the whole communications industries as being important 
industries with digitisation and internationalisation and knowledge economy rhetoric; 
but they also keep one hand on their use of media as a means of propaganda.  
 
                                                 
11 World Trade Organisation 
12 General Agreement in Trades and Services 
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WHO WOULDN'T WANT A 'MILLIONNAIRE' 
PROGRAM? THE MARKET CONTEXT OF INDIAN TV 
CLONES  
 
Amos Owen Thomas  
 
This research investigates the most widely acknowledged example of a cloned 
television program in India.  Kaum Banega Crorepati or KBC, as it was popularly 
known, was a licensed adaptation of Who Wants to be a Millionaire?  With a cult hero 
of Indian cinema as its host, KBC achieved the highest ratings among all channels and 
the highest-ever ratings in India.  As a consequence it spawned unlicensed quiz-show 
clones among its rival channels, most of which have failed miserably to challenge 
KBC.  While the global trade in television programs has been extensively researched, 
the domestic context and consequences of program format adaptation are little 
understood.  This paper analyses the rationale for program format adaptations in a 
developing country from the perspective of program producers, television stations, 
advertising agencies and media researchers. 
 
Cloning Who Wants To Be A Millionaire? was first suggested by the Hong Kong-
based head of Asia-Pacific programming for StarTV, who sent a video of the original 
program to Bombay.  But it was a local StarTV executive who made the decision to 
appoint the local movie cult-hero Amitabh Bachan as its compere.  Three staff from 
Celador UK were seconded to India to train the local production team, and later a 
team of four from India were sent to the US for further familiarisation with the 
concept.  The local questions are designed by Siddharta Basu, who is producer for 
both KBC and Mastermind, a well-established licensed clone of the BBC program, 
along with the help of a team of researchers.  Quizzing has a long history on Indian 
television, dating from the 1980s on DD and then other channels.  But the secret of 
KBC's success is said to be not just the prize money but the compere Amitabh 
Bachan.   
 
BACKGROUND TO A CLONING SUCCESS 
 
KBC was launched to coincide and signal the Star Plus channel's repositioning from a 
global-regional channel offering foreign English-language programming, into a fully 
subregional Hindi entertainment-oriented channel, taking on market leaders ZeeTV 
and SonyET.  To that end StarTV was spending US$1.75 million for production of 
KBC, US$1 million for its off-air promotion and US$500,000 for on-air promotions.  
KBC was slotted in at 9:00pm replacing the news in what was explained by the CEO 
of News Television India as a strategy of creating 'appointment television'.  This is 
where a popular show at the same day each day makes the viewer keep an 
appointment with his or her television set, and this program loyalty has flow-on 
benefits of 'sticky eye-balls' to the channel which results in higher ratings (Cable 
Quest 2000).  StarTV was estimated by an advertising executive to have raised a total 
of Rs 120 crore (US$3 Million) in income and gained Rs 50 crore (US$1.3 million) in 
net profit (Interview Ind01.15).  
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Many other interviewees also attributed KBC's success largely to its compere who 
was the leading Hindi actor in India for decades.  Thus he has mass appeal across 
generations and is admired for different reasons by different generational groups: for 
instance, by older groups for his genteel ways, by younger adults for his 'angry-
young-man' portrayals and by children as an action hero.  He was reputed to be paid 
Rs. 15 lakhs (US$37,500) per episode for the first series.  KBC is said to charge Rs 1 
lakh (US$2,500) per minute of advertising time (Interview Ind02.11).  Bachan's debut 
in game-show hosting after some years of absence from the film screen and failure at 
politics, is part of a larger attempt to reinventing himself later in life, which includes 
acting in advertising commercials, music recording, event management and television 
production (Vachani, 1999).  
 
It is this researcher's observation that Bachan has an impeccable command of the 
spoken Hindi language comparable to John Gielgud in English movies and Gerard 
Depardieu in French ones.  Informal comments by acquaintances suggest they are 
drawn into being audiences for the sheer pleasure of listening to him speak Hindi.  
Furthermore he adopts an avuncular style - speaking gently to quiz participants, 
enquiring warmly after their families, allaying their fears, looking kindly at them, etc. 
- that is attractive to his large fan base which is practically all of the Indian populace.  
His style of speech and diction on KBC has entered into popular culture and everyday 
conversation.  For instance, the phrase 'lock it in' said in 'Hinglish', the local patois, 
and borrowed directly from English-language versions of Millionaire, has entered 
public parlance in India and come to imply absolutely certainty of decision or 
commitment (Interview Ind03.12).   
 
Less than three months after its launch, the overwhelming success of KBC was 
already causing considerable upheaval in the industry.  SonyET advertising revenues 
were down 40 percent from its earlier projection of Rs 800 crore (US$20 million), and 
while Zee was not forthcoming with its revenue data, its share price had plummeted.  
One response of the rival stations was creating clones of KBC with Kerry Packer's 
Channel 9 Gold began planning to launch Greed, SABe TV negotiating another 
game-show format from overseas, and Sony planning a 24-hour game-show channel.  
But the success of KBC has been the result of the full formula - compere, set, 
questions, prize, etc. as demonstrated by the failure of the ZeeTV clone (Interview 
Ind02.14).  Regardless of the final outcome of its clones, as a licensed and hence 
quality-controlled adaptation of a foreign program format KBC has been responsible 
for raising the expectations of viewers for high production values in Indian programs.  
Hence program production and sourcing budgets are expected to rise not only for 
game-shows but other programs as well by a factor of three or four (Rao, 2000).   
 
The ZeeTV clone Sawal Das Crore Ka (SDCK) used two actors as comperes but they 
were much less known and admired actors who also appeared ill-matched to each 
other.  This may be an extension of the tendency to use multiple stars in Indian 
movies because of pressure from producers and distributors to almost guarantee 
success thus (Vachini, 1999).  The program was perceived by audiences as an 
uninspiring copy whereas KBC was seen as the original, even though many knew the 
latter was itself the Indian clone of a foreign program.  SDCK was produced in-house 
as is typical of ZeeTV programs, and even though it used the director of its most 
successful program, the film quiz Antakshari, this game-show still failed.  A 
television producer believed that this is because it did not have a star and the audience 
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hated the fact that it was a clone of a clone (Interview Ind02.11).  This researcher's 
own observation of the program was that it struggled to match the production values 
and the electricity of KBC.  By December that year, within months of its launch, 
SBCK was taken off air, the senior management at ZeeTV was reshuffled and the 
comperes were threatening the channel with legal action over their termination.  
Meanwhile SunTV, a South Indian channel, cloned KBC and its version has been 
popular possibly because it is the only one in the Tamil language (Interview 
Ind03.14).   
 
 
Insider Insights of the Industry 
 
Cultural production has tended to be the purview of the political economy school in 
media and communications research, while texts and reception that of the cultural 
studies school.  Yet in the context of soap operas in the US, Levine (2001) illustrates a 
cultural studies approach to program production, by examining five factors of 
production constraints, environment, routines, development of characters and stories, 
and audience contribution.  Production is found to be dictated solely by issues of 
ownership and funding but also of cultural norms and practices within the industry.  
Windeler and Sydow (2001) document how changes of practices in the German 
television industry as a consequence of globalisation, digitisation and privatisation 
have resulted in the evolution of organisation forms.   
 
Interviews were conducted with industry executives during a fieldwork trip to India in 
late 2000.  Bombay is the prime headquarters location for the television, film and 
advertising industry, with Delhi being a secondary one.  The industry executives were 
drawn from program producers, channel operators, market research organisations and 
advertising agencies, in order to have a multi-faceted perspective on the phenomenon 
of copycat television.  Identifying informants, gaining access, obtaining appointments 
and simply the logistics of getting to the interviews is far more of a challenge in 
metropolitan cities in a developing country like India, especially when based in 
another distant country, is far more challenging than doing so within a developed 
country.  Nonetheless 23 interviews were conducted in Bombay and Delhi, six of 
them television production houses, six from television channels, six market and social 
research organisations, and 3 advertising agencies.  Averaging an hour in length and 
semi-structured to allow for the differing relationships each executive had with the 
phenomenon of program format adaptation.   
 
The cloning of foreign television programs 
Quite predictably, interviewees were able to cite examples of Indian programs, past 
and current, that were apparent adaptations of foreign ones, but few were known for 
certain to be licensed clones. 
  
‘There is a short program on MTV called Bakra (or 'goat') which is a bit like 
Candid Camera’ (Ind03.12).   
‘The Oprah Show has also been copied as Preya and Zamida Kom’ (Ind02.11). 
‘Price Is Right was produced by Fremantle Delhi as Yehi Hai Right Price..  Star 
Struck became Super Stars in Hindi - a talent hunt: dancing, acting, singing.. Bol 
Baby Bol is similar to Cosby's Kids Say The Darnest Things’ (Ind02.14).  
‘C.A.T.S. - original rights held by Columbia/Tristar.  Family Fortune - Fremantle 
has rights.. BBC's Yes Minister is to be done by HDTV for StarTV’ (Ind02.15).  
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While many adaptations had reasonable success, interviewees were acutely aware of 
those that failed: 
   
‘Family Fortunes was done here before and failed..  Wheel of Fortune also failed 
- the prizes were not attractive’ (Ind02.13). 
‘Cincinatti Babla Bo - a copy of Are You Being Served? did not work because 
Hindi language was not able to have the nuances and innuendos as in English’ 
(Ind02.17). 
 
Although there are no definitive figures, the incidence of cloning was estimated by 
these industry executives to be quite minimal, especially as local production 
comprises a high percentage of all programming on air on Indian channels: 
   
‘Cloning percentage is in single digits.  Only KBC, Mastermind, CATS - - among 
the 80-plus channels... Family Fortunes on StarPlus but probably not licensed’ 
(Ind03.12)  
‘The percentage of cloning in total local production is unknown’ (Ind03.13).  
‘99 percent of production is of local creative origin’ (Ind02.13) 
‘It is impossible to map incidence of first-run clones against total programs .. 
hard to know the status of programs’ (Ind 03.15).   
‘Less than 5 percent is cloned’ (Ind02.15).  
 
Excusing cloning within and without 
One means of absolving their industry from the unlicensed cloning of foreign 
programs seemed to be executives pointing out that it was common practice to clone 
Indian programs as well, regardless of whether ultimately they had foreign or 
domestic roots: 
   
‘There are clones of popular Indian-created programs on rival channels.  For 
instance, the popular film-quiz show Antakshari on ZeeTV was copied by all 
other Indian channels’ (Interview Ind02.11).  
‘SAB-TV is cloning for different slots like afternoon women's audience’ 
(Ind03.12).   
‘SunTV has cloned a game-show for 2 weeks now, and it is popular.  But there 
are high ratings for all programs because there is a history of heavy viewing in 
the South’ (Ind03.14).   
 
Another tack was to point out that it has been a long-standing tradition for Bombay's 
film industry, dubbed 'Bollywood', to imitate or at least emulate Hollywood movies. 
   
‘There is a long history of Hindi movies copying Hollywood ones’ (Ind02.12).  
‘Hindi movies borrowed from Hollywood for ages - originals not known among 
the masses, even some of the middle classes.  Originals may not have been aired 
in India’ (Ind03.12).   
‘Inspiration rather than copying is the excuse used by Indian film-makers 
regarding Hollywood films’ (Ind02.14).   
 
Producers seemed baffled at the recent success of KBC and consequent proliferation 
of game-shows when the genre had been existence for a long time on Indian 
television:  
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‘Four years ago many quiz-shows existed on Indian television but were not 
popular.  This (KBC, etc.) is a sudden trend’ (Ind 02.21).   
‘KBC is the only program to cross language boundaries in India’ (Ind01.15) 
‘Sony has a (quiz-show) clone too called Chapa Parke with a star as compere, 
Govinder’ (Ind02.12) 
‘KBC is an impetus to copying in all genre - soaps, reality, etc. ‘ (Ind03.12)  
‘It's a peculiar time with KBC.. phenomenon could have been any other genre.’ 
(Ind02.16)  
 
Motivations for cloning of programs 
An obvious impetus for program format adaptations in India has been the rapid 
growth of television channels over the past decade:  
‘Proliferation of similar channels due to subregionalisation by language’ 
(Ind03.12). 
‘The cost of transponders is low; the crunch is software.. so create soap-operas 
for housewife, cartoons for kids, detective for men.. ‘ (Ind03.14). 
‘Growth of language channels means Hindi software gets adapted.’ (Ind03.13).  
‘Cost of broadcasting has fallen due to digitalisation, so software is now the key 
cost.  This has resulted in a boom in production houses in the past 6 years’ 
(Ind03.12). 
 
Generally, industry executives believe that cloning flourishes in India, at least in part, 
because it is problematic to enforce legal copyrights on programs: 
 
‘Copyright laws are not strong’ (Ind02.12).  
‘Laws exist but are not implemented’ (Ind01.15).  
‘It is hard to prove copying.  Also the sympathy of the courts is with locals, 
even though there are new laws’ (Ind03.12).   
 
Obviously a strong motivation of program producers, channels and advertisers for 
cloning game-shows and other programs has been the financial returns of successful 
programs that have a tried and true formula:  
 
‘Game-shows, soap operas, etc. are first planned with sponsors.. get six sponsors 
to cover costs, other ads are then pure profit’ (Ind01.15)  
‘Spots on KBC cost Rs 2.5 lakhs for 10 seconds.  They started at Rs 1 lakh 
[US$2,500]’ (Ind01.15) 
‘KBC is prestigious so even obscure advertisers want to be on for Rs 3 lakhs for 
10 seconds, formerly Rs 2 lakhs for 10 seconds’ (Ind02.14).   
‘StarTV had not made a profit in 10 years but now breaking-even, in the last six 
months only’ (Ind02.14).  
‘Time-tested, don't reinvent the wheel - so clone’ (Ind02.17). 
 
Culture and Commerce in Cloning 
  
In the market context of rapid television growth in India from two channels to over 80 
channels in less than a decade, cloning seems an essential means of coping with the 
need to fill the program hours and compete for advertising revenue.  The clone in 
another country could fail, do just as well or even outstrip the original's performance 
in its own country.  The original programs run the risk of failing completely in the 
foreign market or at best catering to a small minority - for example US or UK 
programs succeeding with those in Asia well-educated in English and somewhat 
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Anglophile in their cultural tastes.  Television industry executives recognise that 
cloning gives some hope of achieving a ratings winner, but also that it is by no means 
guaranteed.  Arguably expecting licensing fees up-front appears unreasonable given 
the high risk involved in cloning undertaken by enterprising producers.   
 
From observations by the researcher, the news on StarTV resembles that on BBC and 
it even has a program like Star Talk which clearly imitates both BBC's Hard Talk and 
CNN's Larry King Live.  While the sitcom Friends airs on Star World, the 
international program channel of StarTV, an Indian version called Hello Friends airs 
on Star Plus, its Indian program channel.  The talk-show Preya is widely perceived 
within India as a clone of the Oprah original.  Instead of licensing formats, Indian 
producers certainly prefer to claim 'inspiration' from foreign program formats.  Is a 
clone of another Indian clone still a clone of its foreign original program format?  
Given its language and cultural diversity, the Union of India is better compared to the 
European Union than to a market like the more homogeneous US or even China.  
Which is any more Indian - the northern Hindi version of a program 'inspired' by a 
foreign program or a southern-language clone of the Hindi version?  
 
Among Indian cultural products such as movies and television it appears to be a 
commonly accepted practice for there to be some imitation of ideas both from the 
West as well as from other parts of the country.  There are clones of Indian movies 
into serials or soap operas and many of these have typical local characteristics such 
living in extended families, arranged marriages, musical interludes and high 
melodrama.  Is being cloned by another producer in Asia a source of flattery for the 
original creator - recognition of innovation and excellence by the wider television 
industry fraternity?  Can cloning be seen as excusable since it is being done by a 
'poor' nation aspiring to emulate a 'rich' one?  Are excellent programs totally 
irreplicable or eminently replicable?  How is excellence in this context to be defined: 
popularity with a mass audience or admiration from discerning industry players?   
 
Critical observation of the actual process of production adaptation could well be a 
worthwhile path for further research.  In contrast to other forms of global television 
trade, format adaptation has the capacity to be localised in a national television 
context subtly camouflage cultural imperialism.  Careful analysis of the phenomenon 
of program format adaptation may yet undermine notions of the 'national', 'regional' 
and 'global' in cultural production.  While previously lack of cultural affinity served to 
as a barrier to international broadcasting, the incidence of program format adaptation 
co-opts national, often commercial, broadcasters into complex economic and cultural 
alliances with global television producers. Thus same connections between production 
and reception, and cultural aspects of television production over its economic aspects 
of a game-show such as KBC in India would be true of the adaptation other program 
genre worldwide.   
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DISCUSSION  
 
Michael Keane – I think Millionaire has an international brand status. It is well-
known as an international brand. If you do a copy of it, it has to be a very good copy. 
A lot of copies have not been successful. 
 
Albert Moran –Usually the owner of a format is fairly liberal in allowing the second 
producer to adapt as they see fit the format to suit their particular programme need, 
audience and all those things. But Celador evidently is very insistent with Millionaire 
that it be followed exactly – that there be no variation in the colour of the décor, etc. 
All these things are very rigid evidently.        
 
Michael Keane –When The Weakest Link was produced in Hong Kong, the BBC 
actually flew in the production team and dropped them by helicopter at the studio – it 
was a whole big promotional event for show. And they insisted that everything had to 
be done the same way, including the stern hostess. Anthony Fung talks about this in 
some detail in his chapter. 
 
In subsequent versions that they’ve made, they’ve allowed some modifications. In the 
Chinese version, which was sold to Nanjing Television, the hostess there is a very 
amiable, very good-looking woman who actually smiles and offers some 
encouragement. They knew that it bombed in Taiwan. People didn’t like the 
humiliation aspects so much there, but they can tolerate some of the humiliation 
aspects in China as long as they have this moderator who is friendly.  
 
So they still have the walk-of-shame but the stern-faced headmistress doesn’t abuse 
contestants for being stupid.   
 
Bill Grantham – For the US-network version they actually brought Anne Robinson 
out to do the show.          
 
Philip Kitley – Has anyone spoken to the localised producers about what they think 
of these people coming in and dictating?  
 
Amos Owen Thomas – I think they were actually quite proud that they’ve been 
involved and that had been flown to Endemol headquarters and all of those things. 
They were proud that they were considered good enough to take on the production – 
the set, the colours schemes, music and everything else.  
 
Lucy Montgomery – It sounds a bit like trademark protection though. They’re 
protecting a brand name and a trade mark. 
  
Bill Grantham – The international trademark protection framework is much looser 
than that for copyright. If they haven’t actually been exploiting the trademark and the 
brand in the other country there is very little ground for enforcement.      
 
Lucy Montgomery – But the rationalisation for why they would want to do it is 
protecting the reputation of the company that produce the format.  
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Ben Goldsmith – Given that The Weakest Link is cloned and they all seem to use 
Anne Robinson’s stern head-mistress role as an element – how does that work? That’s 
her, that’s what she does. On television in Britain she does another show. She used to 
do a consumer watchdog show where that’s what she did, she would humiliate.   
 
She did a BBC response program where she would engage in that kind of sarcastic 
way with what people were saying about programmes. So I don’t know. It’s obviously 
elements of the show. It’s an element that they’re requiring to be reused but it’s 
actually her. I mean it is her persona.  
 
Justin Malbon – Has Britain signed up for moral rights?  
 
Bill Grantham – Yes, in a limited way, the bare minimum.  
 
Justin Malbon – So she would have been forced to waiver her unique personality 
characteristics.  
 
Bill Grantham – It’s a personality rights thing more than strictly speaking moral 
rights anyway. And I’m sure – when you sign somebody you get them to sign over all 
their personality rights. All intellectual property created by you in the course of your 
employment belongs to employer/producer.  
 
I wanted to mention an observation about Millionaire and to hear your thoughts. 
Although there are elements of Millionaire that became very popular and very 
associated with the show to the extent that – Can I phone a friend? – has actually 
become a joke in cop shows and things like that. It always seems to me that the thing 
that really sold the show in the first place was the prize money.  
 
I mean countries like the UK, where for years and years, there was a ceiling of $UK 
20, 000 and you couldn’t even give away a good car on the air. Suddenly with the 
deregulation, there was this magic million pound figure and that’s what got everyone 
involved – the sheer excitement about building up to this huge number. It interests me 
that they stick to that around the world. Whereas a million dollars in the US which is 
worth two thirds of a million pounds, it is still the prize.     
 
I just wondered how that plays out in other places? So are they offering that figure in 
India? 
 
Amos Own Thomas – Yes, the prize is a million rupees.   
 
Bill Grantham – And what’s that worth by comparison?  
 
Amos Own Thomas – Divide by twenty for Australian dollars.   
 
Bill Grantham – And to what extent is prize money regulated in India? 
 
Amos Own Thomas – It’s not regulated.  
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Justin Malbon – And you understand that they insure against anyone taking that 
million. It’s an insurance policy.  
 
Philip Kitley –We could perhaps follow up on the comment that Amos was making 
about how proud people were of what they have achieved. This implies some sense of 
achievement of their own creativity even though they know it’s come from 
somewhere else.  
 
What I found from talking to people who were involved in making a lot of licensed 
shows was that they were impatient with these people coming from overseas. They 
saw it as a kind of procedural – ‘‘oh yeah they come and we have to send tapes 
back’’. They seemed kind of impatient and not interested in that but they were well 
aware that they were making something themselves. They were getting some ideas 
from other people and that was fine but we’re doing it ourselves.  
 
So if we want to talk about cultural imperialism we would need to temperate with that 
kind-of understanding that on the ground people are involved and believe they’re 
doing good things.  
 
Justin Malbon – Cultural impacts are a major issue of film and television joint-
ventures. There have been major joint-ventures and takeovers that have become 
seriously unwound by the cultural fights that go on. I can’t remember exactly but it 
was an American company that merged with a Japanese company. It was one of the 
early ones in the 80s and it was done in such a heavy handed way that the Japanese 
wouldn’t relate at all and didn’t want anything to do with it. Consequently, the whole 
thing came unstuck and both sides lost heavily in the whole thing.  
 
So there’s nothing unique in this industry about those kinds of cultural issues. You do 
have to work very hard at building relationships with producers and all the rest of it if 
you want it to succeed.  
 
Amos Own Thomas – It seems a bit like technology transfer – where they say, ‘‘well 
we’re at our early stage of development. We’ve got something to learn from these 
guys so we’ll take it on’’. Whereas, I suppose, say if Americans went to Britain and 
tried to teach them how to do program development they would react to it. But south 
east Asian countries might find it hard.   
 
 
Albert Moran – Just getting back to a couple of points you raised Philip. I think the 
thing that we’re now getting out of our [Australian] version of Big Brother, or Who 
Wants to be a Millionaire, is actually a significant shift from the past. Because once 
upon-a-time when a lot of those Brazilian, Dutch or Australian producers went and 
were in effect ripping-off formats from somewhere else they never publicised this 
from the roof-tops. Instead here’s a new program. Off we go --that kind of thing. They 
didn’t quite claim that it was original but certainly by omission they implied it was 
original.  
 
Now publicity actually comes in and says we are now getting our version of Big 
Brother, etc and it’s an interesting change. I think there is some notion that it’s like as 
Audiovisual Works, TV formats and multiple markets 24 
it were, like the game of soccer and just as other nations have their own national team 
that play the code, we’re involved.  
 
Tom O’Regan – Well another analogy would be with the big theatrical production of 
the musical. You know when you get the local version of a Broadway musical like 
Lion King or Chicago. You might be still proud of your creativity when you doing the 
local version of some play down in the theatre. You’re proud of the performance, 
we’ve done a really good show here and in a sense it’s an entertainment industry 
pride, it’s a performance pride and its analogies may be as much with theatre and live 
performance than with the literary or film paradigm of the original work – because it 
[format productions] is also like a form of live performance. You can lose sight of the 
showbiz aspects of this and they are, I think really important. 
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ALL THE EGGS IN ONE BASKET: 
THE NEW TV FORMATS GLOBAL BUSINESS 
STRATEGY 
 
Justin Malbon  
 
Introduction  
 
A considerable amount of energy has been consumed in the debate about the 
adequacy of legal protections for television ‘format rights’.  An ogre in the debate is 
the Privy Council decision in the Green case, in which it was ruled that there were 
insufficient distinctive features in a talent show for it to qualify as an original 
dramatic work capable of copyright protection.  Castaway Television Productions, the 
producers of the Survivor format, have also been active in the courts in 
(unsuccessfully) enforcing their format rights.  In all this the law has been lambasted 
for being weak and out of touch with the commercial realities of reality TV.  This 
debate has probably distracted us from noticing the way in which corporations like 
Endemol are changing the business model for television production by copycatting 
successful global corporations rather than copycatting other television formats. 
In order to understand the dramatically different approach adopted by Endemol with 
its Big Brother format, it is useful to consider the way in which successful food and 
beverage giants like Coke-Cola and McDonalds operate.  Their strategy can be best 
understood by characterising their business as dealing with a primary product which 
has ancillary elements.  The primary product is a hamburger or a cola.  Almost 
anyone can make these products, they are not difficult to emulate or (dare I say) 
improve upon.  The ancillary elements are the design or labelling of the drink bottle or 
can, the logo, the design of the shop in which the product is dispensed, the uniformity 
of the product, the catch-phrases staff may be required to use when serving customers 
and so on.  Given the distinction between the primary product and its ancillary 
elements, it doesn’t take long to realise that the real value lies in the ancillaries and 
not the primary product.  Another significant characteristic of the global business 
strategy is the fact that it does not involve the manufacture of the primary product in 
one or two locations and its export to various destinations around the world.  Rather, 
it involves the corporation creating and maintaining strict control over the primary 
and ancillary elements so that the goods can be manufactured locally throughout the 
world according to strict rules.  Very few local concessions are allowed to vary from 
the homogenous form that the product takes throughout the world.   
Much the same can be said of what might loosely be described as ‘reality TV’.  It is 
not all that difficult to create a quiz show, or a game show in which participants are 
pitted against each other for the purposes of winning a prize.  The game show 
elements are critical elements in the Survivor and Big Brother formats.  They both use 
elements of competition which involve players being progressively eliminated from 
the game.  Both formats involve a player beating the other players in a game so as to 
win a prize.  This is, in effect, the primary product being produced and sold.  The 
ancillary elements are the name and logo, the set designs, the catch-phrases – in other 
words the distinctive (and yet homogenous) look and feel of the product.  This then 
allows the format to be produced locally, subject to strict controls over the primary 
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and ancillary elements by the global corporation, rather than to be produced in one or 
two locations and then exported.  This is not to suggest that the global business 
strategy will eventually obliterate the more traditional strategy of produce and export, 
just as McDonalds, KFC, and Burger King have not led to the total demise of other 
fast food outlets or restaurants, although the local hamburger shop is much harder to 
find these days.  The global formats strategy will, however, make increasing inroads 
into other forms of local and international television production.  
The main game for the global formats corporation is not so much protecting the 
primary product – the essential elements of which can be easily varied to create a new 
format – but creating and protecting a range of ancillary elements that give the 
program brand recognition and apparent uniqueness.  It is these elements – the brand 
name, and the combination of elements that give it a unique look and feel – that are 
strictly policed so that all local productions are clones of the original formula.  The 
legal focus in this instance is on protecting the collection of ancillary elements rather 
than merely protecting the primary product itself. 
The legal debate about improving the legal protection for legal formats has tended to 
focus on protecting the primary product, with less attention on the ancillaries.  But 
this approach amounts to fighting for a lost cause.  Claiming copyright over a game 
show in which participants are competing against each other in various tasks on an 
island, for example, is rather like claiming rights over the manufacture of hamburgers.  
No court will be interested in enforcing rights of such wide ambit.  Protecting a 
collection of ancillary rights which, collected together, provide the product with its 
unique look and feel, on the other hand, makes for a better legal and business strategy.  
This is something that the global players in reality TV have already begun to realise.   
 
This is big business, baby  
 
When the Privy Council heard the appeal in the Green case it struggled to take 
Hughie Green’s Opportunity Knocks game show all that seriously.  With amateur 
performers putting on hammed-up performances with a view to winning audience 
approval measured by a clap-o-meter, it all reeked of vaudeville, and bad vaudeville 
at that.  Although TV formatted programs may have seemed rather trivial to the courts 
then, there can be no doubt now that the format business is very big business.  
Endemol, the creators of Big Brother, alone creates 18,000 hours of television, has 
over 3,000 employees and in 2002 had an annual turnover of over 850 million euros 
($AUS 1.4 billion).  The company was created by the merger of two producers, Joop 
van den Ende and John de Mol in 1994.  It was originally a Dutch company but is 
now owned by the Spanish telecommunications company Telefónica.  It has 
subsidiaries and joint ventures in 21 countries, including the major European markets, 
the United States, Latin America, South Africa and Australia.  Although it produces a 
number of formatted programs, by far and away its most successful product has been 
Big Brother.  Australian Big Brother was produced by a joint venture between 
Endemol and the Australian production and distribution company Southern Star.  The 
first series sold to Channel 10 for around $10 million and the second series for $15 
million. 
Another key player in the formats business is FremantleMedia, previously known as 
Pearson Television.  It was formerly a subsidiary of international media group 
Pearson plc.  In 1993 Pearson plc bought Thames Television.  Pearson Television 
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itself was founded after the 1995 acquisition of Grundy, the Australia-based producer 
of Neighbours and numerous game shows.  At that time Grundy had production 
capabilities across five continents and acted as a local producer, employing local 
production staff and producing in the local language as part of the local 
culture. Pearson Television then acquired All American Television in 1997 (owners of 
The Price Is Right and Family Feud).  FremantleMedia itself was created from a 
merger between Pearson Television and CLT-UFA to form the RTL Group in July 
2000.  Pearson eventually sold its stake in the enterprise to Bertelsmann, a German 
company that now owns 90% of the Cologne based RTL. 
RTL owns radio and television stations in a number of territories, including Germany 
and the UK, where it has a major interest in Channel 5.  Its German TV stations 
broadcast format shows such as Who Wants To Be A Millionaire? and Domino Day, 
which are quiz shows, Die Grips Show (which translates as The Big IQ-Test) and 
Deutschland sucht den Superstar, the German version of Pop Idol.   
FremantleMedia produces such staples as The Price Is Right, Family Feud and Pop 
Idol, and have created new formats including Liar (premiered on BBC2, UK), Smart 
Test (premiered as La Gym Des Neurones on France 2) and Your Face or Mine 
(premiered on E4, UK).  FremantleMedia has also recently re-launched a classic 
format with a new spin - Whammy! and Press Your Luck (a game show for Network, 
US).  It also produces programs such as Popstars in Latin America and Extreme 
Escapades in Finland, which was a hit when it premiered as Suuri Seikkailu on 
Finland’s MTV3 in 2001.  FremantleMedia also produces dating and relationship 
shows like Date Squad (broadcast as Would Like to Meet on BBC2) and Life Laundry 
(BBC2).  It is difficult isolating out Fremantle’s turnover, however its parent, the RTL 
Group, had a turnover of over $2.8 billion euros in 2001 (over $AUS 5 billion). 
Whatever the precise figures for the TV format business (at least as far as it concerns 
quiz shows and reality shows), it is an enormous global business which accounts for 
billions of dollars in turnover.  It is not a business that can afford to function usefully 
within an anarchic or outlaw legal framework, and indeed for the most part it does 
not.  If the business model for a TV format program is almost exclusively founded 
upon the primary product, it will be prone to being ripped off if it shows signs of 
initial success.  If, however, it is modelled around a global business structure that 
seeks to focus on building upon ancillary elements it will fare much better in gaining 
brand recognition, and will be more capable of gaining legal protection.  This reality, 
of course, better suits the bigger players with sufficient capital to build and protect the 
ancillaries, than it does smaller independent producers with limited capital.  
 
A Lighter Shade of Green 
 
The case of Green v Broadcasting Corporation of New Zealand 13  placed undue 
attention on the primary elements of the formatted program, with relative disregard to 
its ancillary elements.  The case was brought by Hughie Green who was the author, 
producer and host of a popular UK talent quest show called Opportunity Knocks from 
the early 1960s to 1978.  He brought an action against the NZ Broadcasting 
Commission for its 1978 series called, surprisingly enough, Opportunity Knocks.  
Green wrote what was loosely described as the scripts for the programme in 1956.  
They set out the stock phrases for the programme, including ‘For [name of person] 
                                                 
13 (1989) 16 Intellectual Property Reports 1. 
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opportunity knocks’, ‘This is your show, folks, and I do mean you’ and ‘Make your 
mind up time’.  The scripts also set out rather broadly the points on which contestants 
would be interviewed.  A clap-o-meter was also introduced (a variation I presume on 
a decibel counter), and each contestant was introduced by their own sponsor.  
Performers were introduced by Green and the winner was judged by the clap-o-meter 
and by postal votes from viewers.  Some performers went onto successful careers in 
entertainment.  It was conceded by Counsel for NZBC, Mr Baragwanath, during 
argument before the Privy Council that NZBC had copied the UK show in its entirety, 
including the stock phrases.14  
Counsel for Green argued on a number of legal grounds that it should succeed in the 
action.  One basis was in the action of passing off.  This action applies where the 
defendant falsely represents that their product or business is somehow connected to 
that of the plaintiff’s.  The aim of the action is to protect the value of the plaintiff’s 
goodwill.  It was once considered necessary for the plaintiff suing in an Australian 
court to carry on their business in Australia to succeed in the action.  The view was 
that the plaintiff could not successfully sue unless their business was in the place 
where they took the legal action, which led Green to abandon that argument by the 
time he got to the Privy Council because he had no established reputation or goodwill 
in New Zealand.   
His action in passing off would have better prospects today, at least in Australia.  In 
the Full Federal Court of Australia decision of ConAgra Inc v McCain Foods (Aust) 
Pty Limited Justice Lockhart observed that: 
The reality of modern international business is that contemporary consumers are 
not usually concerned about the actual location of the premises of a company or 
the site of its warehouse or manufacturing plant where the goods are produced, 
but they are concerned with maintenance of a high level of quality represented 
by internationally known and famous goods.15 
The position these days is that if the plaintiff has a reputation with a substantial 
number of potential customers if it were to operate in Australia, and it has in a real 
sense a commercial position or advantage which it could make from its existing 
reputation and the defendant was attracting customers using the plaintiff’s reputation 
and therefore gaining an advantage and therefore undermining the plaintiff’s chances 
of undertaking the business in Australia, then the plaintiff should succeed in an action 
in passing off.16  
The second ground of action taken by Green was breach of copyright.  The rather 
unfortunate aspect seems to be that the trial judge had the advantage of comparing the 
UK show with the New Zealand show, whilst the New Zealand Court of Appeal 
appears not to have seen the two shows.  The trial judge ruled that the protection of 
the copyright in the programs as a dramatic work only attached to the scripts upon 
which the program was in effect ‘performed’.  The ‘scripts’, to the extent they existed, 
were very rudimentary and in the trial judge’s view only expressed general ideas 
which could not be protected.  Because the judge did not consider a completed 
program itself as a dramatic work, he did not consider whether there was sufficient 
                                                 
14 P Smith ‘Format Rights: Opportunity Knocks’ (1991) 3 Entertainment Law Review 63 at 64 
15 (1992) 23 Intellectual Property Reports 193 at 234. 
16 See Justice Gummow, ibid at p.263. 
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similarity between the elements of a typical UK and a typical New Zealand 
Opportunity Knocks program to constitute a breach  
On appeal to the New Zealand Court of Appeal one judge, Justice Somers, was firmly 
of the view that a completed program was not a. dramatic work, and agreed that it was 
the script that counted.  Justice Casey was of the contrary view: 
I incline to the view that s 3(8) [of the Copyright Act] evinces a clear indication 
that copyright can exist in material forms other than writing, and I agree with 
the view in Ricketson that there is no reason of policy to limit its meaning.  In 
this case I gather the ‘other material forms’ relied on are the video tapes made 
of the programmes for television transmission.17  
He concluded however: 
I have strong reservations whether [format] protection can be brought within the 
framework of our Act to prevent piracy of the basic concept underlying a series 
of changing dramatic works.  It is difficult to see what way the underlying idea 
has been distilled out and translated into an expression thereof in a material 
form sufficiently identifiable to be copied.18  
The more persuasive analysis, I think, can be found in the dissenting judgment of 
Justice Gallen.  He, like Justice Casey, was prepared to find that the completed 
program constituted a reduction to a material form of a dramatic work.  The essential 
question, as he identified it, was ‘whether or not an idea developed into an original 
continuing or repeated dramatic format, could be the subject of copyright 
protection’.19  
If the combination of material upon which the person seeking protection relies 
has a recognisable framework or structure and that framework is such as to 
impose a shape upon the other constituent parts of the show produced within it, 
then I should not have thought it contrary to principle to regard it as an original 
literary or dramatic work for the purposes of s 7 of the Copyright Act 1962.20  
He rightly says that 
…in the end the question is one of degree and it is a question which I think may 
be answered,…by considering whether or not there is a sufficient structure to be 
perceived in the series of shows.21  
Justice Gallen would have had the matter referred back to the trial judge to decide 
whether ‘the appellant has established the existence of an overall format or framework 
in material form, repeated in a recognisable way, meeting the requirements for 
protection’.22 
The matter then proceeded from the Court of Appeal in New Zealand to the Privy 
Council in London, which was then a possible avenue for appeal in New Zealand.  
The Privy Council dealt with the matter in a very cursory way.  In a two page 
judgment they found it difficult to find what it was in the nature of the work that 
                                                 
17 (1989) 16 Intellectual Property Reports 1 at 14. 
 
18 Ibid at 15. 
19 Ibid at 20. 
20 Ibid. 
21 Ibid. 
22 Ibid at 23. 
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should gain copyright protection: was it the repetition, the structure or the package?  
The Privy Council said: 
This difficulty in finding an appropriate term to describe the nature of the 
‘work’ in which the copyright subsists reflects the difficulty of the concept that 
a number of allegedly distinctive features of a television series can be isolated 
from the changing material presented in each separate performance (the acts of 
the performers in the talent show, the questions and answers in the quiz show 
etc) and identified as an ‘original dramatic work’.23  
The Privy Council added that the subject matter of the copyright in the dramatic 
format is conspicuously lacking in certainty.  It also found that a dramatic work must 
have sufficient unity to be capable of performance. 
The hard line taken by the Privy Council regarding its understanding as to when a 
work can be identified as an original dramatic work has been softened since the Green 
decision.  In Norowzian v Arks Ltd24 the court found that a film itself rather than the 
performance it depicts can constitute a dramatic work.  In that case the plaintiff 
Norowzian provided the defendant Arks Ltd, an advertising agency, a number of his 
show-reels, including one called Joy.  The advertising agency liked Joy and asked 
Norowzian to make an advertisement for Guinness based on Joy.  He declined saying 
that directing the advertisement would not add anything to what he had already done.  
Another director was employed by the advertising agency.  The director showed Joy 
to an actor hired to perform for the advertisement, and asked him to emulate and 
expand his dancing around the same form of dancing as the actor in Joy.  The agency 
admitted that they drew inspiration from Joy and from a scene in a movie of Roddy 
Doyle’s book Snapper in which a grandfather rushes into a pub to tell his mates that 
he has a new grandson, but is kept in anticipation as he waits for the froth to settle in 
his Guinness.   
The court said that there were two issues: first whether Joy was a dramatic work – 
which they said it was; and second, whether the advertisement (called Anticipation) 
was a copy of a substantial part of Joy – which the court said it was not.  One judge 
hearing the appeal said that he had viewed both films and concluded that was 
impossible for him to say that Anticipation is or includes a copy of a substantial part 
of Joy. He added that at best there was a striking similarity between the filming and 
editing styles and techniques used by the respective directors of the two films.  But, 
he added, no copyright subsists in mere style or technique.  He also said that the 
subject-matter of the two films is very different; the similarities of style and technique 
are alone insufficient to amount to a breach.   
So although the court believed that Joy was distinctive in its deployment of rhythm, 
pace, movement in which Norowzian used arbitrary sequence of the actors’ or 
dancer’s movements, the use of jump-cutting and other techniques, it considered that 
the purpose of Joy was to convey the feelings of a young man releasing his tension by 
performing a rather bizarre collection of dance movements in a rather surreal setting.  
The man was hesitating with tension when coming amongst a group of unknown 
people but gradually gained self-confidence.  In the Guinness advertisement, on the 
other hand, the drinker is not hesitant, but impatient.  The only tension he was 
                                                 
23 Ibid at 25. 
24 December 1998 Court of Appeal. 
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suffering, according to the court, was not that of introspection, but of separation from 
his drink. 
So even if the courts take the view that a reality show constitutes a dramatic work, 
another producer would need only to change a number of the elements of that format 
for it to constitute a new format, which would not breach the copyright in the first 
format.  Indeed, this point is evident from the Dutch case of Castaway Productions v 
Endemol, which I will describe later.  Before proceeding to that case it is worth 
pausing to consider what we mean by formats themselves. 
 
What is a format anyway? 
 
After the Hughie Green case a bill was proposed in 1990 in the UK Parliament to 
protect format rights.25  The strategy adopted by the reformers was to seek to amend 
the Broadcasting bill, which was already proceeding through the House of Commons.  
The strategy failed, apparently because it was done in too much haste and left 
insufficient time for consultation, and allowed for bureaucratic fumbling to occur.  
This situation was compounded by a change of responsible Ministers at a critical time.  
There was however considerable opposition to the format amendments to the bill.  
One of the objections was that the UK would be providing greater format protection 
than other nations, meaning that the UK would be protecting overseas formats in the 
UK whilst UK formats remained unprotected in other countries.  Ironically, with the 
defeat of the bill, the reverse is more likely to be the case.  In any event amendments 
were made to the bill to require reciprocal rights before an overseas format could be 
protected in the UK. 
An interesting aspect of the bill is its attempt at defining formats.  The bill sought to 
prohibit the substantial copying of a format.  This prohibition required the bill to 
define precisely what it meant by the term ‘format’.  It was defined as a ‘format 
programme’ or ‘format proposal’.   A format proposal was defined as being a plan, 
recorded in a material form, for a format program.  A format program was defined in 
the bill as a broadcast or cable program that is intended or suitable to be one of a 
series.  The definition further required that it have elements of variability or 
unpredictability as well as established format features.  When taken together these 
features must: 
• amount to an original format; 
• be intended or suitable to be common to most of the broadcasts in a series; 
and 
• be intended or suitable to be peculiar to the series to enable the audience to 
distinguish that series from others. 
This brave attempt at a definition still left the term rather enigmatic.  It appears to 
cover almost everything other than a movie or one off drama.  A number of academic 
commentators have had a stab at defining the meaning of formats, with Shelly Lane 
claiming that it is not a legal term, but a term of art.26  She defines it as the fixed 
structure of a programme which is repeated week after week, with the events of each 
                                                 
25 S Lane, supra note 26 at pp.34-45. 
26 S Lane ‘Format Rights in Television Shows: Law and Legislative Process’ (1992) Statute Law 
Review 24 at 25. 
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week occurring within a fixed structure.27  Problems arise, as she sees it, when the 
fixed structure is copied. 
Frank Fine, after admitting that an absolute definition of ‘formats’ has not been 
agreed on, offers the following definition: 
a format generally is considered to be a written presentation setting out the 
framework within which the central characters of a proposed program will 
operate and includes the setting, theme, and premise or general story line of the 
program.28 
Formats arguably include the storylines and presentation of computer games, and 
some have referred to drama and situation comedy series on TV as formats.  Indeed it 
may also extend to non-fiction ‘formats’ such as the nightly news, talk-shows, and 
magazine formats.  Again, the definition tends to be extremely broad, almost to the 
point that it does not provide a useful basis for analysis.  It is perhaps for that reason 
that the focus on ‘format’ rights has distracted attention from the revolution that is 
taking place in relation to formatted quiz shows and reality TV shows.  The 
significant aspect of the revolution is not in the development of new formats 
themselves, but in the changed business and marketing strategy that is being 
deployed.  This pays more attention to the ancillary aspects of the product, rather than 
the primary product, allowing centralised control over a homogenised locally 
manufactured product. 
 
Freedom of expression 
 
Even if we assume that the Privy Council got it wrong in Green, this does not mean 
that the law will likely protect a ‘new’ format in the broader archetypal sense.  That is, 
if a newly created format involved novel stylistic elements and game rules for players, 
then another producer would be entitled to take inspiration from that format and 
rework and alter its elements to create an original piece of work.  The law is likely to 
be generous to the second creator, unless there is direct copying of a substantial 
number of the elements so that the second format looks and feels much the same as 
the first.  The legal policy behind this generosity to creators is to avoid hampering the 
creation of ideas. 
According to Judge MacLaughlin in the US case Chuck Blore and Don Richman Inc v 
20/20 Advertising29 the law of copyright is built on two axioms: copyright protection 
covers only the expression of ideas and not ideas themselves.30  The first axiom is 
more of an amorphous characterisation than it is a principled guidepost.  
Consequently precision is rarely possible, court decisions are necessarily ad hoc, and 
the first axiom amounts to being a reformulation, not a solution of the problem.  
Various analytical tests have been proposed in the US for demarking the borderline 
between ideas and their expression.  Judge Learned Hand proposed, for instance, that: 
Upon any work, and especially upon a play, a great number of patterns of 
increasing generality will fit equally well, as more and more of the incident is 
left out.  The last may perhaps be no more than the most general statement of 
                                                 
27 Ibid at p.26. 
28 FL Fine ‘A Case for the Federal Protection of Television Formats: Testing the Limit of ‘Expression’ 
(1985) 17 Pacific Law Journal 49 at 51. 
29 674 F. Supp 671 (1987). 
30 Ibid at pp.10-11. 
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what the play is about, and at times might consist of only its title; but there is a 
point in this series of abstractions where they are no longer protected, since 
otherwise the playwright could prevent the use of his ‘ideas’, to which, parts 
from their expression, his property is never extended.31 
Chafee proposed the ‘pattern’ test in the US: 
the protection covers the ‘pattern’ of the work…the sequence of events, and the 
development of the interplay of characters.32 
Fine proposes a hybrid of the abstractions and the patterns test as a yardstick for 
determining ‘expression’.33  This, he says, is a test of the comprehensiveness of the 
depth and breadth of the work.  Thus, the essence of infringement is not in copying a 
general theme, but in the work’s particular expression through similarities of 
treatment, details, scenes, events and characterisations.34 
As an example of how these issues play out in the US, we can take the instance of 
Chuck Blore and Don Richman Inc  v 20/20 Advertising35.  In that case the plaintiff 
advertising agency sued the defendant eyewear company and its advertising agency 
for copyright infringement of their advert.  It was alleged that the use of the same 
celebrity (Deborah Shelton from Dallas), the same rapid-edit montage style of 20 
close-up and medium shots against a green background was a violation.  There was no 
textual similarity, but there was an alleged copying of the non-textual elements.  In 
setting the brief for client, the defendant agency said that ‘the commercials we will be 
producing are similar to the [the plaintiff’s commercials] which, by the way, were 
excellent’.  Shelton in both advertisements had different clothes and hairdos in 
various rapid fire shots.  The court held that the legal test to be applied is to ask 
whether there is a substantial similarity between the elements of the two works that 
are capable of legal protection.36  According to the court:  
Whether characterised as an advertising gimmick or ‘Maddison Avenue’ kitch, 
the choice of a particular editing style is nonetheless an expressive artistic 
element for the purposes of copyright law.37  
The court noted Circular R45 of the US Copyright Office which stated that concepts 
behind motion pictures are embodied in a number of different concrete forms of 
creative expression such as dialogue, dramatic action, camera work, visual effects, 
editing, music and so forth.38  In the court’s view it is that expression reflecting the 
unique perspective of individual creators, which is entitled to protection.39  What is 
not capable of protection are certain archetypical similarities in plot, setting and 
character development. 40   The court concluded that in this particular case the 
                                                 
31 Nicols v Universal Pictures Cort 45 F.2nd 119, 121 (2nd Cir. 1930). 
32 Z Chafee ‘Reflections on the Law of Copyright’ 45 Columbia Law Review 503, 513-14 (1945) 
33 FL Fine ‘A Case for the Federal Protection of Television Formats: Testing the Limit of ‘Expression’ 
(1985) 17 Pacific Law Journal 49 at 67. 
34 Reyher v Children’s Television Workshop 533 F.2nd 87, 91 (2nd Cir. 1976). 
35 674 F. Supp 671 (1987) 
36 Ibid at 9. 
37 Ibid at 16. 
38 Ibid at 17. 
39 Ibid at 18. 
40 Ibid at 20. 
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infringement issue involved style and not substance, images and tone not plots and 
characters.41 
According to the court, it must first assess similarities of ideas by comparing objective 
similarities in the details of the works – which involves an extrinsic analysis.  Expert 
testimony is allowed.  If there are substantial similarities in ideas, the Court then 
compares similarity of expression based on the response of the ordinary reasonable 
person.  Expert testimony is not allowed.  This second test requires the court to 
consider whether the ordinary observer, unless he or she set out to detect the 
disparities, would be disposed to overlook them and regard their aesthetic appeal as 
the same.  That is, does the total concept and feel of the two series of commercials 
make them appear substantially similar?  It is the presence of substantial similarities 
rather than differences which determines whether or not there is an infringement.  
That is, the existence of differences will not negate infringement unless they so 
outweigh similarities that the similarities can only be deemed inconsequential within 
the total context of the work.  The court concluded that the ordinary reasonable person 
would simply fail to perceive these differences and would conclude the aesthetic 
appeal of the commercials as being the same, and therefore held that the defendant 
had breached copyright. 
 
Surviving Endemol  
 
A Dutch court recently adopted more or less the same approach when deciding a case 
brought by Castaway Television Productions Ltd, the producers of Survivor, against 
Endemol, the producers of Big Brother.42 In that case Castaway claimed that it had the 
copyright in a TV format named ‘Survive’, which they developed in the 1980s and 
1990s.  They had documents which had been developed over some time to support 
their claim.  Castaway claimed that their Survive format was being breached by 
Endemol, of which, they claimed Big Brother was a variation.  They also made claims 
on what we might describe as passing off and unjust enrichment.  The respondents 
claimed that Castaway had no format rights in Survive and alternatively Big Brother 
was not a variation of the Survive format. 
In dealing with this case, the court first asked itself whether the Survive format was a 
‘work’ for the purposes of copyright protection.  In deciding this it considered the 
written program proposal for the Survive format.  The proposal had three parts – (a) a 
review of the format and the makers (17 pages); (b) the rules of the game (10 pages) 
and the production strategy (15 pages).  In deciding whether this constituted a work 
the court was required to consider whether the written material was: (1) sufficiently 
original; and (2) is sufficiently detailed.  Castaway argued that it was sufficiently 
original.   They listed 12 elements, admitting that each single element in itself was not 
original, but the sum total as a unit was original.   
The court concluded that the combined 12 elements formed a unique and specific 
combination which lent original character to the Survive format.  It added that an 
original and recognisable program can be built from the elements.  The court 
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suggested that 12 elements common to two formats would be a minimum for 
establishing a breach. 
The court was not impressed with Endemol’s argument that some of the 12 elements 
should be excluded on the basis that they are effectively a genre, and therefore not 
original.  In other words the court did not require that each element on its own be 
unique or original, suggesting that an original format can be an original combination 
of elements, even if each of those individual elements when isolated from the others is 
in itself unoriginal.   
The next question the court considered was whether the Survive format was set out in 
sufficient detail to attract protection.  It answered that question in the affirmative.  The 
court said the format had been described in great detail.  The activities of the 
participants, the development of tension in the story-line, and the aspects of each 
episode were sufficiently detailed to attract protection.  The court therefore concluded 
that the Survive format was a ‘work’. 
The next question was whether there was an infringement of that work.  The court 
concluded that there was no infringement of the work by Endemol.  I suspect that this 
is where most claims of format breach are going to come unstuck in the future. 
The first episode based on the format was broadcast in Sweden as Expedition 
Robinson in 1997.  In the US the Survivor series was based on the Survive format.  
Castaway claimed that Big Brother breached their Survive format.  They argued that 
their format should be considered on the basis of its essential elements and its non-
essential elements.  The court however rejected this analysis and determined that it 
was entitled to include in their decision-making an overall impression of how closely 
one program format copies the other.  If a format consists of a combination of 
protected and unprotected elements and all elements have been copied, then the 
overall impression is perhaps less relevant as this would amount to a clear case of 
infringement.  It is not possible to formulate in advance, therefore, the number of 
elements that need to be copied to constitute infringement because some elements 
may be more important than others.  Consequently, the matter needs to be determined 
on a case by case basis.  Thus a court will not differentiate between essential and non-
essential elements, as the process for dividing elements into essential and non-
essential is too imprecise.  A court will likely consider each of the elements separately 
to decide whether there is a copying of each element, and then make an overall 
assessment of the programs as a whole to determine whether there is an infringement. 
The court in Castaway v Endemol then considered the various separate elements 
which Castaway claimed had been copied.  The alleged elements were: 
1. A small group of very different people are separated from the outside world and 
are thus severely restricted in their freedom of movement; 
The court held that there were sufficient difference between Survivor and Big Brother, 
because one is set on an island or remote place, and in the other the contestants are 
confined to a house. 
2. The group is being followed by TV cameras and there are one or more 
presenters; 
Differences here were that in one case contestants were filmed by fly on the wall 
cameras and in the other they were not.  Also Big Brother had no tribal council 
convened by a presenter. 
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3. The group is being filmed 24 hours a day; 
Big Brother covered previous day or two of activities and which were then broadcast, 
whereas Survivor edited its program when the activities had all been completed, and 
usually covering three days of activities in each episode. 
4. The program is set up as a daily record in which the reporting period is always 
one day; 
5. The group has to fulfil tasks set by the producers and earn bonuses; 
Survivor broke into two competing teams before contestants competed as individuals.  
In Big Brother contestants generally participated in joint activities that usually did not 
require physical endurance or effort, nor did the games involve players gaining 
immunity. 
The other elements listed by Castaway were: 
6. The group must be self supporting; 
7. The group themselves vote who to remove or who to nominate for removal; the 
participants must constantly choose between their own interests and their loyalty 
towards the group; 
8. The group is selected by psychologists and the producer; 
9. The group is not allowed to have contact with the outside world unless allowed 
by the Producers; 
10. The group may only take a limited number of personal items with them; 
11. The members of the group are asked to maintain a personal video diary to 
record their impression of the experiment; 
12. The last remaining participant wins the big prize, the rest get nothing. 
 
The court found no recognisable similarities between the two programs on most of the 
elements, but agreed there was substantial similarity on numbers 9-11.  It then took 
account of its overall impression of both programs and concluded that the points of 
difference outweigh the points of similarity to an extent that there is no question of 
infringement of copyright. 
 
Conclusion  
 
Green v NZBC was wrongly decided.  It is unlikely that a court would conclude today 
that a format that copied another format in the way in which NZBC copied the UK 
version of Opportunity Knocks was not a breach.  This however is mostly cold 
comfort for producers.  It does not take much to vary the elements of one format to 
create a new one.  One reason why there is not widespread copycatting is that 
production houses and broadcasters often depend on having good commercial 
relationships.  As Hugh Marks, Channel 9’s Director of Films and Television, was 
quoted in The Australia as saying that buying a format is ‘really more a payment you 
make in order to build a relationship and pick up someone’s expertise, in terms of 
how they have made a particular show work, which of course is not strictly a 
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copyright’.43  But business does not survive on relationships alone.  Major players like 
Endemol and FremantleMedia are changing the ground rules on which television 
product is being made.  Tune in and expect more locally made global product. 
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DISCUSSION  
 
Bill Grantham – One thing that actually came up a little earlier was one example of 
the producer who’s made the pitch and they reject the pitch and then go off and make 
the show. I don’t know how this has been tested elsewhere but in California there’s a 
long recognised theory which is often called ‘idea submission’.  
 
What it is in fact is a contract theory. There’s a theory in contract law called ‘implied 
in fact contracts’ which are contracts which are implied from circumstances and 
conduct rather than the classics of contract theory for the formation of contracts. It’s 
some sort of Vulcan mine melt or the Cystine Chapel parties coming together through 
this great metaphysical moment and the contract in born. 
 
Of course this has no real relationship to how any contracts are actually formed. But 
in terms of ideas submissions, the principal is that you can infer a contract from the 
conduct of the parties and usually you’re looking for something that is very clearly a 
professional environment. 
 
I always say to my clients don’t tell anybody your idea in a bar. But if you go to the 
office and he has ‘TV producer’ over his/her door and you go in and say I have this 
idea, the court is going to infer that you were seeking to enter into a contract and the 
terms of the contract are quite simply that you are allowed to assert ownership of this 
material even though its not necessarily protectable under intellectual property theory. 
You have communicated this to the other party, and the other party by implication has 
said I am going to do something to try and get this sold elsewhere. And if that person 
is successful then you have to be compensated.  
 
There is a doctrine called quantum meruit which means you get what you deserve. 
There is always an evidentiary problem with that as the communications are oral. I’m 
not sure if this is tested much outside California, let alone outside the US.  
 
Justin Malbon – The inferred contract issue hasn’t really been developed over here. I 
mean there are implied contract situations. There have been some cases of ideas of 
process contracts: for example, where a company put in a tender and the court said 
well there was an implied contract there that such that the tender process will be 
conducted fairly etc. But I haven’t seen it here with film etc. 
 
Bill Grantham – It seems to be derived from a fairly classic contract doctrine. If it 
was actually put to the test I think you would actually have a good chance, certainly 
under any common law jurisdiction.  
 
Justin Malbon – It’s possible. The area where this is more commonly developed is 
the area of confidentiality. Where you’ve revealed this proposal of making a show on 
the basis that the other party understood that this had been handed to them on a 
confidential basis.  
 
Bill Grantham – Yeah, we do that as well.     
 
Audiovisual Works, TV formats and multiple markets 39 
Justin Malbon – The problem is that it has a chilling effect. I’ve done this myself. 
You hand over a letter that says, ‘Can you sign this before I talk to you? I understand 
this is confidential conversation. We can both sign it and keep a copy.’ 
 
Bill Grantham – Nobody would sign that in Hollywood for instance, for obvious 
reasons. In fact what they will do is, the big studios will actually make you sign a 
‘submission release’, which basically says we’re creating a new contract and we can 
do what we like with this stuff. 
 
And you proceed at your own risk. People are basically giving the studios permission 
to rip you off. And people sign them all the time.  
 
Justin Malbon – It’s really a double-bind for those players because they don’t want 
to kill the golden goose and it’s really a prisoners dilemma for people in the industry 
because on the one hand they do want to rip everyone off, but on the other had they 
don’t want to scare everyone off.  
 
Between each other, they want to rip each other off but they don’t want to be ripped 
off by the other one either and then it falls into these kind-of understandings and 
relationships. And so relationships is something you keep hearing over and over 
again. It’s turning up to MIP 44  with monotonous regularity and socialising with 
industry people, etc. So this relationship issue is supposedly a controlling factor that 
operates.  
 
The problem is that there is turnover. A lot of people who develop the relationship 
vanish. But a number of people I’ve talked to say that they don’t want to get a bad 
reputation for ripping people off because they might have to work for that someone. 
So, reputations can be important but in terms of Channel Nine, Channel Seven and 
Channel Ten at the moment they hate each other so much that they don’t care what 
they rip-off from each other. That’s why they keep litigating rather than solving it 
through relationships.  
 
But when I talked to people at Southern Star45 they said they don’t get too toey about 
pitching things to the television companies because if they try and damage us by 
stealing our idea when we’re pitching it to them well then they are going to have a lot 
of trouble.  
 
Bill Grantham – You can do that when you’re Southern Star, but when you’re an 
individual producer, like this person from New Zealand, you have very little 
protection.  
 
Justin Malbon – Absolutely! The lawyer I was interviewing said of course we 
wouldn’t damage each other. We don’t have to sign confidentiality agreements and all 
the rest, and I said, ‘what about an individual producer’. You could tell the body 
language had changed – like yeah we’d rip them off.  
 
                                                 
44 The MIP markets are among the largest international TV programme markets for the sale and trading 
of TV programmes, licenses and rights. There are five specialist arms to the MIP organisation: 
MIPCOM; MIPTV; MIPCOM Junior; MIPDOC and MILIA.  
45 A New Zealand film and television production company.  
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Any innocent that comes through the door would be checked out very quickly and if 
they have anything to add or not, how big are they? Do we need them? They make 
some calculations if they figure you’re disposable they take your ideas. 
 
Tom O’Regan – But in a case like that New Zealand independent producer who’s 
been responsible for a couple of major hit and internationally transferable properties,  
I’m surprised he hasn’t gotten more purchase in the market place as a creative.  
    
 Bill Grantham – He doesn’t want to sue TVNZ. They’re practically the only channel 
in town.    
 
Justin Malbon – He can’t sue them. And he said that they’re finally beginning to 
realise that these products they are jointly developing are of some significance. And 
so I think they’re taking things more seriously but he had a small operation upstairs 
that staffed about 5 or 6 people. It was not a big operation.  
 
He was hoping for the big day when he had another big product that he could hang on 
to and he said that money for him isn’t for licensing but going off and producing in 
that other country. He said that’s where the money is.  
 
Albert Moran – It’s an interesting situation of the backyard inventor who has 
developed the ‘Hills Hoist’ but he/she needs money to take it through to the stage of 
manufacturing and distribution and marketing and needs to bring in a partner.    
 
And that’s when they’re in trouble.   
 
Justin Malbon – That’s exactly right. And it’s the same right-across-the-board you 
have found it with people coming up with inventions and it’s the same problem.  
 
Albert Moran – Who wants to be a millionaire? was developed by a doctor in 
England -- a medical doctor. But his credit never appears on the program. I found it 
extremely difficult to track this person down. 
 
Similarly with The Weakest Link, a man called John Lewis who is a Welsh postman 
created the idea for the program. They both received a certain amount of money out of 
those shows but nothing like the company who then in effect took it over.  
 
Bill Grantham – One reason for that, in my experience, is that apart from the obvious 
disparity of bargaining power as an individual against a company, if you get a country 
solicitor to do the deal for you they don’t know what to ask for. The way 
entertainment companies do deals – that may be similar to other companies – is that 
they send out a first draft of the contract and they will have a list of all the things 
they’re prepared to give up if the other side says, ‘I want this and this and that.’ 
They’re called ‘gives’.   
 
And you have ‘uncomplicated gives’, ‘first tiered gives’, ‘second tiered gives’, ‘third 
tiered gives’. So you’ve sent out the most impressive form of the contract knowing 
full well you will be prepared to give up all sorts of things only if the party on the 
other side asks for it.  
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Everyone in the entertainment business knows that it’s about compensation and credit. 
Those are the two biggest things you care about. Whereas smaller lawyers never ask 
about credit and they don’t understand compensation structures, royalty structures and 
so on. So the business is able to use this enclosed knowledge, which is shared by 
those within the circle, but it systematically screws the people outside it.  
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INTERNATIONAL LAW AND TV FORMATS: 
PERSPECTIVE AND SYNTHESIS 
 
Bill Grantham  
 
Firstly, I will try to connect with what people have been saying. I wanted to start of 
thinking about why we have formats at all. And I think we’ve already touched on 
what seems to be the crucial issue of cultural difference versus cultural continuity or 
even community: the things that are shared and things that are different. And how 
formatting is intended to share something in common while at the same time as 
picking up on crucial differences between difference audiences.  
 
Historically, it seems to me that it is a worthwhile exercise to think about how we got 
to formats. Some -- but not all -- of my models are from the cinema. Film people 
among us know that the great challenge and crisis of the film industry took place at 
the arrival of talking pictures after a relatively brief period. There was something of a 
common language of silent pictures. Even though there were significant cultural 
differences a German picture could be shown in Japan or a French picture shown in 
America. Even with the general work of decoding that goes on you didn’t actually 
have a specific spoken language problem. Suddenly talking pictures changed all that 
and the whole question of adapting for markets arise and there are a lot of different 
responses to that. 
 
One response, which we saw in Europe, in Germany in particular, would be shooting 
the same film simultaneously in different languages. So that there are for instance two 
versions of The Blue Angel46– the Josef Von Sternberg film. With the same cast with 
Emil Jannings and Marlene Dietrich, but one made in English and the other made in 
German. And ironically with the benefit of history, everyone prefers the German 
version. I mean they would rather watch the actors speaking German and watch the 
subtitles than actually listening to Emil Jannings trying to speak English with a 
German accent.  
 
But nonetheless that was one attempt. Another approach which is a good example of 
this was Universal Pictures, who famously made Dracula with Tod Browning as 
director and what is less well known, and has only become well known in recent 
years, was that at night on the same set, different actors and a different director made 
a Spanish version. It is now available on video but only recently. So we celebrated 
that there is this Spanish Dracula, again the difference being different cast, and 
different director rather this simultaneous filming.  
 
And of course there are ‘remakes’ which are forms of formatting where you get a film 
say like Pepe le Moko47, which is a Julien Duvivier film, remade by United Artists as 
a film called Algiers, the film that made Charles Boyer a star in the United States. The 
idea of taking foreign language films which certainly in the United States would not 
                                                 
46 Released in 1930. 
47 Pepe le Moko was released in France in 1937. The American re-make, Algiers, was released in 1938. 
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be deemed to have a large market but with very strong commercial potential because 
it’s a romantic melodrama set in the orient with all that appeal.  
 
When I was thinking about this earlier this week, I noticed that the Warner Brother 
cartoon character, Pepe Le Pew the romantic skunk, is a rip-off of Pepe le Moko. And 
in terms of formatting it’s very interesting because United Artists, obviously, if they 
considered suing Warner Brothers over this never did. It is actually Pepe le Pew that 
says ‘come with me to the Casbah’. Charles Boyer never says it in Algiers although he 
is always associated with it.  
 
It suggests to me that in the idea of infringement and of copying in the 1930s was 
maybe seen to have certain limits and that Pepe le Pew was seen as residing in an area 
of parody which copyright wouldn’t reach. But I’m speculating about that.  
 
The other example I had in mind, which is more like the Blue Angel example if you 
think of Pepe le Moko and Algiers as an analogy with the Spanish Dracula – there was 
a movie called the Intermezzo48, which was the movie that made Ingrid Bergman a 
star. Originally made in Sweden I believe as a big romantic melodrama, with piano 
players and beautiful women and so on.  And Ingrid Bergman was brought to 
Hollywood for the remake. So you have these formats that retain elements of originals 
but maybe will incorporate people, perhaps recast it and change it around a little.  
 
And the other thing I thought of , again going back to the 1930s, as an analogy and an 
illustration of where the economic imperatives lie, was the board game Monopoly 
which was an instant hit in the 1930s and was formatted or versioned all over the 
world. There are 80 different language versions of Monopoly.  
 
But one thing I find interesting about this is that it is really a true versioning. That is 
to say, the original Monopoly all the streets are in Atlantic City, New Jersey, in France 
all the streets are in Paris, the Irish one is in Dublin and so on. They were adapted 
sufficiently so that, using the London version as an example, you know that Mayfair 
and Park Lane are expensive parts of the city and Whitechapel Road and Old Kent 
Road are the cheap parts.  
 
But it seems to have characteristics of wanting to retain the central, common appeal of 
the idea but versioning it in certain ways so that it makes some sort of cultural contact 
with that place where it’s marketed. So I was interested, without actually being able to 
connect the dots from Monopoly to Big Brother one has a sense, both as a cultural and 
economic practise, that versioning or formatting has been around and the starting 
point that I’ve been taking is the 1930s. I may be completely wrong. It may be the 
nineteenth century or some other point.  
 
And we know also that specific TV formatting goes back more or less to the early 
years of television. I always discount the pre-Second World War period of television 
as a false start, true early television really being the late 1940s and 1950s.  
 
One of the interesting things about What’s My Line? and I’m not strongly familiar 
with either the American original or the British version, but it seems to me that the 
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BBC actually did the classic format transformation. For instance, there was the 
mixture of men and women on the panel. They wore evening dress, men wore dinner 
jackets and bow ties. The American version had the Head of Random House from 
New York -- a kind-of metropolitan literati figure -- and the British version had 
Gilbert Hardy who was maybe a little rougher. 
 
But it is quite interesting to see that even in those early days that when you actually 
decide to take on a format they appear to try to get to the heart of what’s in it and 
extract that essence and flip it and adapt it. And I suppose the obvious question, to 
return to my original question is why? 
   
I have already suggested this cultural nexus that we have to engage in but also, 
perhaps more easily to deal with, are the commercial questions. And of course the 
BBC, back in the 1950s, didn’t have commercial issues. The format has become of 
particular importance as a commercial means of distributing and communicating 
certain types of television. And based on my viewing of Australian television since I 
got here, it seems to me that the alternatives become very clear. The shows I’m 
thinking about here are: Australian Idol, Who wants to be a Millionaire, that appear to 
be on quite regularly throughout the week.   
 
And you see analogous types of shows, which have not currently been formatted: like 
for Love or Money, Bachelor and Bachelorette, which are on at 10pm to 10:30pm at 
night. These programs are less expensive to acquire because you’re just buying a pre-
bought program. But you’re taking in less advertising money in as they will be 
watched by smaller audiences and the rates will probably be lower at those times. You 
won’t get a premium for prime time.  
 
So the successfully adapted formats the money stakes are much, much higher, even if 
you are paying substantially more money to make the show. Idol is a good example 
because of all the spin-offs. I lose track of the spin-offs. It’s a value-added proposition 
that you could just take your straight American game shows and just sell them 
overseas and you would sell them in some markets – mainly smaller markets – but 
you’re not going to grip the imagination. It’s just going to be background 
programming. When you make the choice to format you have at least the potential of 
doing very well.  
 
You can often program formats in other markets in more favourable ways. I’m 
thinking of the American market. A show that goes out in the afternoon or in the 
evening slot in America can become a prime time hit in another country.  
 
In Britain shows like The price is right, which eventually went to cable as a strip 
show but in its hey day was a prime time show (by stripped I mean shown at the same 
time). The price is right was a seven o’clock and eight o’clock on Saturday show. 
Similarly with the Dating game, an American Goodson and Todman49 format, which 
in the UK was called Blind Date. It has only just come off, which means it must have 
been running for close to 30 years as a prime time show.  
                                                 
49 Mark Goodson and Bill Todman were among television's most successful producers of game shows. 
Some of their productions includes: What's My Line and I've Got a Secret, Judge for Yourself, Branded, 
The Price is Right and Match Game. The TV development partnership began in 1941 and continued 
until Todman's death in 1979, after which the company was renamed Mark Goodson Productions. 
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A show like the Dating game in the United States is basically making its money from 
volume going out five days a week in the afternoon or early evening. But it can 
become a hateful term – ‘event television’.  
 
Let me just say one more thing about the importance of the content. Getting the 
content right, and getting that cultural journey right turns out to be incredibly 
challenging. I mean we’ve talking about Millionaire where the decision has been to 
keep a very tight reign on it and in a sense clone the show from market-to-market. 
And for that particular show it appears to have worked. Though, maybe with The 
weakest link changes have to be made.  
 
But by and large we’re talking about very successful shows and we haven’t really 
talked about the flops. And why they flop. It has come a few times – Iron Chef --
which I agree is a great fun show. Iron Chef has done well and continues to do well 
on cable-TV in the United States, cable of course being a smaller market with lower 
costs and lower advertising revenues. But it is still a solid show on the microscopic 
ratings that actually count for something in American cable. It justifies its place and 
gets the sort of word-of-mouth following. It’s not a thing you might watch 
assiduously but everyone dips in now and then. It has become part of the cultural 
vocabulary and I think part of it is down to the camp feel of the show, particularly in 
the version that’s seen in English speaking countries. They do voice-overs rather than 
sub-titles for the judges and the voices are rather bizarre to an English speaking ear. 
It’s not that they’re unclear it’s just that they’re funny. And the translations are all a 
little stilted.  
 
There is all this overlay and it maybe in Japan they take the show desperately 
seriously. For many of us it is just humorous. When Iron Chef USA was produced for 
the one episode that ran, in a sense they killed the show. They tried to keep the 
physical elements. They tried to get the audience worked up all the time. The chefs 
themselves were very flamboyant, like gladiatorial wrestlers. Whereas one of the 
things that is fun about Iron Chef is that the chefs are given, apart from a physical 
appearance which is very striking, virtually no personality. It is not like the mad chef 
in the kitchen.  
 
The American version changed so many things. The network that ordered the pilot 
never took it up. It just didn’t work. I emphasise the difficulties of getting the right 
cultural connection. And I guess there are two ways of doing that: one is to work very 
closely with the original producer, but whether the original producer is prepared and 
understands why the show was successful in the first-place. That’s the thing in a sense 
you’re buying – the success of the formula, the things that make the formula 
successful but also are prepared to adapt and bend. The alternative is of course just to 
rip it off and adapt it yourself. Which I think historically is what did happen. And I’ll 
say one thing about that soon but it does bring us to what are the elements at work and 
I’ll just throw in an anecdote from my experience with formatters. They care very 
much about the presenters but even more so they care about the participants.  
 
The job of recruiting the people who go into the room or appear on the game show is 
incredibly important. You’re trying to get a mix of people, people that the public will 
identify with. You want by-and-large people that the audience like, although in an 
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ensemble show like Survivor, having one or two people that the audience don’t like is 
also important. For example, the winner of the first American series of Survivor, he 
was positioned in so many ways, including (interestingly) the fact that he was 
homosexual. And they positioned him standing naked in the waves, irritating the 
women on the Island as the evil homosexual guy who everyone hated -- which is 
actually not the way homosexual men tend to be depicted in American television at 
the moment. It is very counter to that. These things don’t happen by accident. It’s not 
like they pulled twelve people off the streets to see how they get on together.        
 
One area you see this happening is in The Bachelor and the Bachelorette. The lady 
who is the ‘Bachelorette’ was a runner-up in the previous Bachelor series but who 
obviously made some connection with the audience. You know, ‘why didn’t he 
choose her instead of the other woman?’ She has been given her own series and I’ve 
noticed at the very end of the last Bachelorette they are now trailing the next series of 
the Bachelor with a runner-up from the Bachelorette. In other words it has become an 
opportunity to test these people with audiences. I’m sure they have focus groups and 
market research asking questions like: ‘who do you like?’ And using it as a way of 
building the show.  
 
And the big risk, which has been touched upon throughout today’s proceedings is the 
issue of over-exposure. It happened to Who wants to be a millionaire? in the United 
States and earlier it was mentioned that it happened to Millionaire in Hong Kong. It 
was a big hit in the US. The network that was showing it actually wasn’t doing very 
well at the time. It has this hit on its hands. It was a summer replacement. It was a 
complete surprise and they started programming it like Australian Idol.  It will be 
interesting to see how well Australian Idol does in its next series and whether it has 
the same impact, because we’re seeing that some of these shows have quite a short 
shelf life.  
 
And it’s an issue in the television economy because on the one hand these 
programmes tend to be cheaper than making a sitcom or a drama. But as you see in 
the US, the payoff of having a Frasier, or a Mash, or the The Simpsons that can run 
for a long number of seasons is enormous. I think The Simpsons is in its 14th season. 
But the cost of developing a prime time animation series is enormous. So you’re 
always looking at the risk/reward element.  
 
It’s interesting over time to look in comparable terms at the classic formats. Three to 
four years tend to be the shelf-life for the most successful shows, rather than seven to 
10 years for other types of programmes. 
 
To get back to the content protection issue, I’m really sort-of trying to map out what 
formats are and why we have them and what the content is, what the elements are and 
what the variables are. Because protection is – to use a legal term -- ‘Iffy’. Sometimes 
you can protect it sometimes you can’t. Sometimes the costs of protection are very 
high although as Justin pointed out maybe the costs of defence are sufficiently high 
enough not to bother. This may well be true with cable versions of formats.  
 
In the United States (because I have been working on some of them), the monies 
involved are tiny. So it may not be worth a candle to defend a suit. You may just as 
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well go off and develop another format. But generally the whole question of 
enforcement and protection is incredibly fraught.  
 
Now I have just a couple of thoughts about this. One we’ve touched on already which 
is how often these questions can boil down to an issue of the preference for having 
certain types of business relationships. When it seems to be advantageous to have a 
long-term relationship or a medium-term relationship with a repudiative owner of 
format rights and then that may well happen. When there doesn’t seem to be any point 
or any obvious advantage being gained from it, it probably won’t.  
 
Take one example of which I’m personally aware: There was a French producer 
called Jacques Antoine who was allegedly notorious for freely adapting American 
game shows for the French market and certainly the people at Fremantle Media50 who 
represented Goodson and Todman game shows used to rage against him. They could 
never sell their shows in France and Jacques Antoine would allegedly purloin their 
ideas and of course not, only make all the money himself, but also kill the market for 
them to sell any programmes to other networks. They couldn’t get any relief in the 
French courts. I’m talking about the 1970s and 1980s. Eventually when the television 
business in Europe really started to expand in the 1980s, Jacques Antoine realised that 
he had some original ideas of his own that he would like to format outside France. 
And he actually had a number of very successful formats that he sold in the early days 
of Channel 4 in the UK. In one case he actually bought an island off the coast of 
France with an old disused Napoleonic fort on it, and turned it into a unique show 
with caves and locked doors called Fort Boyard -- later to become The Crystal Maze.  
 
Jacques Antoine owned the island. He bought the island to make the show for French 
television and so when he formatted it that was part of the package. He was able to 
take a producer’s fee and he was able to rent out the island. This was at the point 
when lightweight technology was coming in where you could move video cameras 
around without building a set. It was a fun show hosted by an actor from the Rocky 
Horror Picture Show – Richard O’Brien.  
 
So at that point Jacques Antoine does a deal with Fremantle Media and they settled. 
Allegedly it was like, ‘I’ll give you some money as a token for what went on in the 
past and you promise not to sue me because I’m selling formats now in the foreign 
markets.’  
 
I think that is a classic scenario in intellectual property protection where it’s actually a 
question of when the respective risks and incentives reach equilibrium. I think there 
was a similar scenario with the Hong Kong copyright law which came in about four-
to-five years ago. The Hong Kong copyright law is a very comprehensive and 
thorough piece of western-leaning legislation. One of the political forces behind that 
as I understand - and some the Asian specialists in the room may know more about 
this than me – is that because there is such a substantial Hong Kong movie industry, 
the movie exporters were actually keen to benefit from the same protections that the 
MPAA51 and similar organisations were seeking in Hong Kong. And it was therefore 
within their interests to transform the market place by transforming the regulation. 
                                                 
50 The content production arm of the RTL Group owned by Bertelsmann AG and the creator of the Idol 
series. 
51 Motion Picture Association of America 
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DISCUSSION  
 
Tom O’Regan – Is that strictly right about Hong Kong? My sense of Hong Kong 
copyright is that it came out of a more global issue than just the film industry. One of 
the unusual characteristics of Hong Kong copyright is that the onus of proof is not 
placed on the person making the complaint but the onus is upon the person who is 
allegedly doing the infringing to prove they are not infringing. One of the reasons for 
the particular benefits it seems to provide for those making complaints about 
infringement is along the lines that Hong Kong is a trading entity, it is a place where 
things come in and then things go out. And therefore to protect that standing it 
requires legal form. 
 
Bill Grantham – I don’t think there is a contradiction at all because it favours 
copyright owners. And of course naturally we just don’t include movie people but 
also the whole music industry and computer software business, for precisely the 
reasons you say. As an additional issue not only are there indigenous industries which 
need these protections but also you won’t be trusted as a trading point by people 
running their content through and out if you’re not seen to be giving sufficient 
protection. So it covers both sides.  
 
I have a personal view that quite a lot of the major flash-points of piracy and 
intellectual property regulation among then often get resolved by new de-facto 
relationships. For instance, home video and Pay-TV piracy have tended to die out 
when the pirates realise that there is actually a bigger market by becoming legitimate.  
 
In southern Europe in the 80s pirates created de-facto Pay-TV services in apartment 
buildings. Apartment buildings would have some type of coaxial wire running 
through for the television service – which came down from a roof-top antenna. They 
would plug a VCR into the roof-top antenna, rent videos from the video store and then 
they would go around the flats collecting money for the videos. And then they started 
hooking apartment buildings together so you would have one slave VCR doing two 
buildings, three buildings or a whole town. This occurred in Spain, Portugal, Italy, 
Southern Greece and the eastern Mediterranean in Israel.  
 
But what happened was the copyright owners hated this. It was the most blatant act of 
piracy, although the law didn’t always give them the relief they hoped for. In the end 
the pirates formed trade associations. They called themselves the ‘home-television 
association’ or something similar. Then the next thing they’d do is go to the studios 
and say, ‘We’ll pay you money just don’t sue us.’ This was because the market had 
become big enough for them to generate relationships, not get sued, have a steady 
stream of programmes, and be able to negotiate what films they get the month before 
they’re released on home video and so on.      
 
I don’t know how that would play out in the formats area. But I wonder if it’s really 
that balance of economic advantage as the theme that drives whether a party is going 
to get protection or whether they don’t.        
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Albert Moran – That is very interesting and useful. I know it is true in the case of 
Reg Grundy52 and in the case of some of the Dutch producers. I’m thinking here of 
John de Mol53 for instance who are in  a sense pirates, pirating formats in the first-
place, and then having made their money they start to see that it is in their long-term 
interests to begin buying formats themselves to join the league of gentlemen.  
 
Bill Grantham – And there are some advantages accruing to the league of gentlemen 
in admitting them. For instance they’ve created a market where one hadn’t necessarily 
existed before and they may know well the characteristics of that market because they 
have been successfully selling to them. This is what is controversial though. 
  
Tom O’Regan – But the MPAA adopted similar tactics! With the explosion of the 
VCR the work they were doing in places like Turkey was with local film producers. 
These producers were hurt most by the circulation of pirated tapes because this was 
their home market and the market they could expect to get the majority of their 
revenues from, whereas for the MPAA it was just another market.  
 
So you had that process of lobbying the local industry to get protection that would 
actually also be protection for American films.  
 
Bill Grantham – They will always do that. But what you just raised is an interesting 
question and it is the question of harm. Even though under copyright terms you 
should be getting the benefit from the use of your work in practical terms you are not 
getting any new money. It is the new window. The new medium is probably not 
poisoning original markets. It may actually be helping them, in the way in which the 
notoriety of particular works grow.  
 
That’s a difficult generalisation, but what it is that they are losing is the market. There 
is an opportunity loss in a new market rather than financial loss in the old market. 
And of course they should have the rights to make money out of those things and not 
to be ripped-off. But what happens is that it tends to be down the line that it happens.  
 
The thing that nobody wants to say about pirates is that very often they are the ones 
that create new markets.  
 
Tom O’Regan –But it’s also a process. Again to use the example of the VCR; one of 
the significant reasons why that market went legal very quickly in different countries 
was that in previously illegal markets pirates that had set up shops and corner stores 
saw it was in their interests to be legal as it set up higher barriers for entry for 
competitors to set-up shop beside them. So you had people who were clearly pirates 
one month promoting the anti-piracy campaign the next.  
 
Bill Grantham – And that happened everywhere with home video.  
 
Tom O’Regan – It is an example of the notion of loss leading to set up the market. 
While producers lose through not getting any recompense for product screened, non-
                                                 
52 Reg Grundy is the founder of the formerly Australian-owned production company, Grundy 
Productions. The company is now owned by media giant Endemol.   
53 Founder of John de Mol Productions later to become Endemol with a merger with JE Productions in 
1993.  
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payment enables the content to get further into the market allowing the market to be 
established. And then, from a pirated base you progressively become a more legalised 
market. 
 
Philip Kitley –When we’re talking about format distribution and whether countries 
come on board following your story, it is a story of the expansion and integration of 
markets and a kind of critical moment is reached when the once upon-a-time personal 
handshake between Hong Kong Traders which guaranteed everything becomes less 
effective. You can’t reach everyone that you want to shake hands with anymore so 
this globalism requires different kinds of hand shakes, and more formal ways of 
writing things down.  
 
So we’re talking about a special concept, a communications concept and this 
integration of different markets and maybe the kinds of things that Michael [Keane] 
was talking about in China. You know the WTO is one of the mechanisms which will 
work in joining these different markets together. And allowing that moment to occur 
seems to me that you’re describing a logic of capitalism.     
 
Bill Grantham – Which I feel uncomfortable doing in some ways.  But I think one 
has to pay attention to systems that have a certain type of internal logic. And I’m 
aware that I’m making a series of generalisations in some cases. I think at any point of 
what I just outlined you could probably instance many exceptions – because there are 
so many factors. I’m only isolating a few significant, but by no means the only 
factors, that play upon these things. There are all sorts of local conditions that provide 
for quite substantial variations.  
 
Philip Kitley – I think it was Albert [Moran] who said the rise in interest since the 
middle of the 90s, that is, the rise in the interest of formatting television programmes 
would seem to fit nicely with what you have described.  
 
Lucy Montgomery – I think the problem that the impact that the WTO is going to 
have is that TRIPS54 and WTO don’t actually protect formats. So what I think has 
come out today is that formats aren’t really protected even in the countries that have 
been pushing WTO and TRIPS agreements forward. Because that legal framework 
isn’t terribly strong outside markets, outside the periphery, it’s not just a simple 
matter of now that the WTO has expanded, those markets where a lot of open copying 
is taking place will suddenly be brought within the fold. Because there is not an 
existing regime that can be applied.  
 
Bill Grantham – I think what you have said is correct. I think that copyright law is 
the future of the protection of (intellectual property) formats. Although there are 
issues of trademarks and so on, the way in which trademark rights are acquired, and 
the way in which they’re limited, and the way in which you’re required to protect 
them create enormous difficulties when you start talking about multi-market 
exploitation. It’s hard enough for giant companies like McDonald’s to manage those 
things in all the countries they go into. Although television companies compared to 
say tire companies or people who make vacuum pumps or whatever, tend to be quite 
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small in terms of the general economy and it is actually relatively difficult for them to 
do those sorts-of things that massive corporations do.  
 
It seems to me that what formats are conceptually derivative works. Just as you have a 
right to a film adaptation of a novel. And of course a great deal changes in the 
transformation of a novel into a film and actually the film becomes a new copyrighted 
work from which other derivative works could be created like a remake or a sequel. 
 
So the concept is somewhat elastic, but the key issue is that the owner of the 
derivative rights and the copyright always maintain the right to control those. For 
instance, let’s say you license your rights to a filmmaker to use your novel as a film – 
the filmmaker makes a new film and creates a new copyright. This actually has 
happened.  
 
You have only given the filmmaker a thirty-year license and the rights expire, the 
filmmaker cannot exploit that film even though it’s a whole new work unless he/she 
renews the license with the original owner. Because there is no way that the 
filmmaker can separate your copyrighted material that the filmmaker has created. I 
think that what formats essentially are, are derivate works – that the original works 
are copyrighted, and the adaptations or formatted works are derivatives of that 
original copyrighted material.  
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CONCLUDING REMARKS  
 
Tom O’Regan  
 
Firstly, the idea of talking about formats as global television programmes – putting 
the format into the context of the global television market is an important move to 
make. I think that one of the important things to come from this workshop is the 
importance of the history of the format to our thinking on it. It is not new. It has 
actually been with us for a long time. Looking at the history of the format and trade in 
it has to tell us about the organisation of international television business at any 
particular time. Bill Grantham has argued that it is in the 1950s that the format starts 
to become an issue and there is a re-emergence of interest in it and its progressive 
extension and transformation over time leading up to the contemporary format which 
is now a central part of the international television business.  
 
I think we can think more about some of the reasons why the contemporary format is 
now such a central element of international television. How does the contemporary 
centrality of formats connect with the increasing importance of multi-channel market 
places? How is it connected with the increasing importance attached to securing 
different kinds-of revenue streams from a program? This is so critical now even to a 
player like the BBC who might have had more of a largesse relationship to the rest of 
the world’s television business previously but now wants to take advantage of its 
global brand.  
 
Another issue that emerges s from our discussion relates specifically to China and 
India. In both of those countries, there is significant economic growth and significant 
international opportunities. They are both internationalising and opening up in various 
ways but there is likely to be a limit to the kind of business that can be done in those 
countries.  This is particularly so given that they are the sort of market for which the 
only fitting point of comparison is the United States and to a lesser extent Japan. 
These markets are not defined by their program imports. While the US imports lots of 
programmes and whole countries film and television industries rely on access to their 
market, it still only makes up five per cent or so of the overall market for programs in 
the USA. The other ninety-five per cent is local production. In both India and China, 
that’s the kind of expectations we’ve going to have. You’re not going to be able to 
sell them programs really; but what you can sell them is program formats.  This does 
not mean that you will not be able to (once markets become more mature), sell them 
finished programs. But selling finished programs is not going to be the main game. 
The main game is the opportunities created through programme formats.  The intense 
interest in program formats in India and China is probably for that reason. It’s the 
game that you can play in these markets because you can’t really expect to make a 
killing through selling your programmes there. You’ve got more of a chance selling 
the rights to your sitcom or your game show.  
 
Justin Malbon raised legal questions around program formats. I think those case 
studies that turn on where you stop in granting protection raise some really important 
issues. Is the protection of program formats an undeveloped area of law that should 
see progressive development?  Or is it actually an area of law where there should be 
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considerable care exercised such that the extension of protection should not really be 
considered? There are larger issues at stake here. The idea that creativity has been 
based on a certain degree of ‘copy-ability’ with imitation intrinsic to it has been with 
us for a long time. The number of times Vladimir Propp has been used to construct 
stories is a salutary lesson here in that his Morphology of the Folktale might be 
properly regarded as a format.  
 
I think another thing that has come out of today is that we need to attend to the 
processes of how markets are transformed. What is it that leads to market 
transformation? How do markets go from ‘wild west’ style markets to these 
seemingly more ordered arrangements? We’ve had a variety of reasons advanced 
today as to why this might occur but these are surely incomplete. This transformation 
is happening very quickly. How much is related to technology and the introduction of 
new technology and new means of distribution? How much to the establishment of 
new ways of consuming and organising consumption?  
 
Finally there are a range of other issues based on the 0extension or the transformation 
of a system. The question that Michael asked his Chinese audience: when are you 
going to become original? When are you going to get original ideas? Is to some extent 
a more difficult question than it first appears. This is because it may well be the case 
that those programming formats shown in China are original – in the sense that the 
audience haven’t experienced that kind of thing before. Through importing program 
formats and indigenising them, the audience is being given an opportunity to engage 
with television in ways that have not existed before. So this copying may actually be 
part of a larger process of cultural exchange, an important bit of the learning system 
and a driver of cultural innovation. So the process of embracing – whether you want 
to call it the imported culture -- may actually be progressive as much as regressive.  
 
But precisely that embracing, at the end of the day, is what you could argue has been 
the historic strength of Hollywood.   
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APPENDIX: THE ASIA-PACIFIC PROJECT 
 
Albert Moran and Michael Keane  
 
 
The emergence of the TV program format as a cultural commodity was the basis for 
our research project on the national and international significance of television 
program format adaptation, taking television systems in Asia and the Pacific as our 
object of inquiry.  Two pilot projects undertaken in 2000/ followed by a larger study 
of Australia, Hong Kong, India, Indonesia, Japan, New Zealand, The Philippines, PR 
China, Singapore South Korea and Taiwan, carried out in 2001/2 confirmed that geo-
linguistic differences across the area are confirmed and reinforced by television. The 
area contains a variety of broadcasting industries that are qualitatively very different 
from each other, not least in their attitude to formats as intellectual property.  By 
examining eleven different television systems, it has been possible to track a series of 
different format flows, economic and cultural chains that link national industries 
together as part of different cultural continents.  
 
We endeavoured to examine two sides to television format trade: first, where the 
localization of the content responds to social norms and is genuinely responsive to 
‘local’ values; and second, where transnational media companies localize a foreign 
format as a strategy for gaining entry into the national markets. Central to the research 
project was theorization of cultural exchange. What happens when new formats are 
introduced? How are these formats re-signified and how are they subsequently read 
and evaluated? In the past stock academic responses to explain phenomena of cultural 
flow range from charges of cultural imperialism against the dominant culture to 
celebrations of local resistance on the part of the host culture. In relation to the latter, 
the concept of ‘hybridity’ has served as an alternative to simplistic media effects 
analysis; it has been useful in describing the manner in which texts (or television 
programs) are creatively appropriated and re-fashioned for local distribution and 
consumption. However, it is important to bear in mind that hybridity implies a pure 
origin. While the idea of pure origin has resonance when we talk about traditional 
cultural artifacts, it becomes problematic in discussions of contemporary popular 
media texts, which are constantly mutating and absorbing different cultural inputs.  
 
A number of important points from our research will enable us to expand on existing 
studies of media in Asia. First, it is important to point out that domestic television 
content in Asia, at least in the countries canvassed in the study, is in a relatively 
healthy state. For the most part local programs are well appreciated by audiences. 
Genres are diverse and programs are abundant. Interactivity is on the ascendancy with 
value-added services such as SMS further consolidating advertising revenues. In some 
notable instances these have become the source of export earnings within proximate 
countries. 
 
This illustrates what we categorise as a new growth spurt in the region, a second stage 
of expansion that supersedes earlier reliance on imported or syndicated programming 
in many countries. This content-driven recovery refutes the problematic claims by 
Olsen (1999) that the US ‘has little serious competition in the production and 
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distribution of television programming’ (xi). This is the blind spot of film and 
television statistics. Based on gross income it may be the case that Hollywood has no 
serious competitors but if one examines relative expenditure on local content based on 
currency market values, or actual screen-time, the picture is completely different. In 
fact the resurgence of local content is confirmed by the increasing marginalization of 
US content as new ideas, often format-driven are taken up and localized, in many 
instances in the context of competition among networks (see Kapner 2003). 
 
While many breaches of the ethics of format business have occurred, there is now a 
growing recognition of the protocols of format exchange in Asian countries. We have 
found a gradual tightening up of indiscriminate copying, partly due to the fact that 
markets are now more open, making the foreign text more visible. This visibility has 
also resulted in widespread condemnation of opportunistic copying practices. In 
Japan, a country that has set the pace for formatting, both in popular culture and in 
television formats, we find a mix of vigilance and ambivalence towards its format 
imitators.  
 
Where a ‘copied’ format is blatantly inferior or just an attempt to exploit a trend, the 
chances are it will sink without a trace. When a format idea is exploited within a new 
market before the initiator has had a chance to move, it is a much different matter. 
This may be seen as just good business sense, as in the case of CCTV in China 
moving quickly to localize Who Wants to be a Millionaire while Shanghai Television 
were procrastinating over the licensed rights with Celador. Threats of litigation are 
usually enough to ensure mediation wins out over bitter recrimination. In other cases, 
and in some on-going disputes in locations such as the People’s Republic of China 
and India, these issues are less clear-cut. It seems the larger and more fragmented the 
media system, the more temptation there is to take advantage of copyright uncertainty. 
 
In fact, the strength of local content testifies to a different, more flexible business 
model reasserting itself against Hollywood’s push to force open global markets. 
Within and across the countries researched we find active debates about localization 
from domestic producers, and from international companies such as StarTV, CNN-
Time Warner, and Disney seeking the magic solution for success. By selling formats - 
rather than finished programs - into proximate (and sometimes distant) markets, 
smaller second and third tier production industries can derive economic rents from 
their ideas without having to worry about how the program content will be ‘read’. 
After all, the responsibility for the content of formats ultimately falls to the licensee.  
 
The kinds of formats that ‘take’ in various Asian markets, and the kind of narrative 
and aesthetic changes that have occurred as a result of the boom in formatting, are 
again distinctive and caution us against applying generalisations. Why for instance, 
have quiz and game shows dominated the Asian landscape while reality television 
formats such as Big Brother failed to make the grade? A simplistic explanation might 
suggest that moral values constrain what might be portrayed. Game and quiz shows 
provide innocuous yet educational content for consumers and are enthusiastically 
supported by governments. The risqué adventures and egotistical grandstanding 
celebrated in the Western Survivor and Big Brother do not translate into some Asian 
contexts, although as Iwabuchi points out in relation to Japan, there are any number of 
gratuitous game shows featuring on Japanese television.  
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In Thailand, a country that was not covered in this study, a localized version of The 
Weakest Link (Kamchad Jud Orn) was dumped after almost a year. The Thai version, 
launched in February 2002, resulted in controversy over its impact on Thai culture 
and values. Changing the format, including such innovations as the inclusion of a 
panel of eight transsexual and transvestite contestants, failed to prolong the series’ 
life. In the Philippines the mundane quiz show has been embellished by a 
choreographed troupe, the Sex Bomb Dancers, adding a bizarre new dimension to the 
knowledge acquisition game. In China the sour demeanor of the Anne Robinson quiz-
mistress has been transformed into a smiling and witty MC while still retaining a 
cutthroat element in the game. In making the transition into new territories formats 
need to assuage threats to cultural values, the best ‘guides’ here are local. For 
instance, a special symposium convened at China’s CCTV in June 2002 to investigate 
the differences between Chinese reality television and Western formats such as 
Survivor concluded that the Chinese versions were ‘anthropological and sociological’ 
while the inferior Western versions were about commercialism and voyeurism. 
 
Democratisation might seem at first glance to constitute an unlikely outcome of 
television format trade. In terms of what new formats add to the narrative repertoires 
of local industries, we note first the democratization of performance. In some 
countries visited in this study ordinary people can find their ‘15 minutes’ of fame on 
the small screen as ‘honoured’ contestants. In other instances viewers play an active 
role in deciding who wins and who loses, creating ‘a new relationship between 
participants and viewers’ (Roscoe 2001: 12). The democratization of participation, 
however, is not consistent across all countries: the People’s Republic of China 
celebrates the ‘common person’ while Japanese producers feel that the ‘layperson’ 
does not make ‘good television’. In Taiwan public exposure has a longer legacy in the 
form of ‘restaurants shows’. Questions of authenticity are also fore-grounded in 
reality-based formats, as is the presence of the camera. As Jane Roscoe comments, 
new formats are ‘hybrids’ that ‘breathe life into prime-time slots’, enabling a shift 
from third to first person narrative styles (Roscoe 2001: 9). In this sense the format 
can act as a Trojan Horse, bringing about change in genres and presentation 
conventions that have stood the test of time. This is particularly evident in 
authoritarian regimes such as China where what is said in the media, and how it is 
said, remains heavily formalized according to socialist realist aesthetics and 
pedagogical conventions. 
  
 
We have been chosen to adopt an industry perspective so far as understanding the 
operation of formats in national settings. However, it is worth emphasizing again just 
what formats actually are and what effects they achieve. Fundamentally, formats 
constitute processes of systematization of difference within repetition, tying together 
the television system as a whole, national television industries, program ideas, 
particular adaptations, and individual episodes of specific adaptations. It is 
conceptually useful to realize that formats are in homological relationship with a 
series of other entities located at a set of crossroads where principles of difference 
intersect with principles of repetition. Alongside the phenomenon of the format and 
its adaptation we can include langue (/parole), genre (/text), and globalization (/local). 
All of these pairs appear to be loci par excellence of repetition and difference, 
sameness and variation. 
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Formats intervene between two instances of production process within television 
institutions: that of mainstream programming and the specific adaptation that finds 
expression in an individual text or program episode. Formats establish a regulation of 
the variety of mainstream programming across a series of individual program 
episodes, organizing and systematizing the difference that each episode represents, 
filling the gap between the episode and the format as system. Formats are directly 
related to the textual economy of mainstream television programming in that they 
systematize its regime of difference and repetition. In this way they function to move 
the subject from episode to episode and from the level of the episode to the level of 
the programming system, binding these together into a constant coherence that is part 
of the television institution. In doing so formats themselves are marked by difference 
within repetition - from one element of a format package to another, from one 
national adaptation of a format to another, from one series of a national adaptation to 
another series of an adaptation of the same format, and from one program episode of 
the format adaptation to another. 
 
In effect, with formats we are confronted by the paradox that although they seem to be 
a system, nevertheless, apart from the development of a methodology of empirical 
observation deliberately employed in this book, formats mostly appears to defy 
analysis. For example, a specific format is knowable by producers, audiences, and 
even researchers only as a memorial master text or meta-text: a single continuous text 
imagined through a mental assemblage of its individual instances and embodiments 
(paper format, bible, pilot tape, production knowledge and expertise, and so on). Each 
adaptation retrospectively helps to constitute and confirm the imaginary object that is 
the format.  
 
We can further canvass the action of television formats in tying together different 
television industries across Asia and across the world. Here the idea of the television 
format as a cultural technology is especially useful. Although the term technology is 
an elusive word, recent analysis within the social sciences and elsewhere has 
emphasized that the term has much wider application than the designation of a 
physical piece of hardware. Rather, technology is a social creation whose various 
elements are brought together by individuals or organizations to solve a particular 
problem or to achieve a specific practical end (MacKenzie and Wacjman 1985). 
Obviously then, it requires little imagination to see a television program format as a 
cultural technology. In turn, the adaptation of a television format from one television 
industry to another constitutes a specific instance of technological transfer.  
 
While it is tempting to view such a transfer as an instance of technological 
dependence, a more recent and useful perspective insists that such exchanges are 
inevitably complexly determined such that their effects cannot be necessarily 
postulated in advance. According to this view technological transfer must be viewed 
within a far broader context than the transfer of physical hardware - or in the case of 
formats - bodies of ideas. Rather, whole societies and their institutions have to be 
ready to receive a technology and crucial resources must be available for successful 
transfer to occur. Without the social, political, and economic conditions to create an 
effective demand for it, and the human, financial, and infrastructural capacity to put 
the technology into productive use, its potential will be unrealized. 
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This is a richly suggestive framework for thinking about the dynamics and effects of 
format trade and adaptation across different television industries in different parts of 
the world, most notably Asia. The theoretical value of this approach lies in the fact 
that it sees technology as an outcome of a specific social environment or system. 
Because technology arises in a particular time and place, it embodies the 
characteristics that suit it for use and survival in that environment. Technological 
transfer is the process of transporting and relocating the technology in a new 
environment. Whether the technology will function effectively in the new setting will 
depend on a range of factors to do with the total system where it is transplanted. In 
other words, this model is a communicative one in which one national system acts as 
an encoder and the foreign system functions as decoder, while the particular 
technology that is transferred is the message that is communicated from one system to 
another.  
 
 
It is possible therefore to think of national systems of technology shaped by a unique 
set of historical factors, reflecting certain national characteristics, institutions, values 
and goals. But why do format adaptations from one television landscape to another 
sometimes fail? Why does The Weakest Link work in Hong Kong, People’s Republic 
of China, Indonesia, and not in Taiwan? Inside a television business parameter, the 
only explanation for failure lies in contingent events and circumstances. However, by 
understanding formats as cultural technologies being transferred between highly 
organized television institutions in different national settings, we begin to set up the 
opportunity for a more nuanced and richer analysis of the processes in question. 
 
 
While it is increasingly impossible to maintain that the media are American, 
nevertheless the globalizing experiences of different television industries vary 
considerably, although taken overall global format trade tends to run down a series of 
one-way streets. The cultural implications of this situation are many-sided and need 
considerable thinking through. Elsewhere, we have rejected the idea that formats 
constitute a medium of cultural imperialism (Moran 1998), preferring instead to adopt 
a more agnostic point of view that emphasizes that both the sending and the receiving 
television environments can be highly determinative of the shaping and effect of the 
format.  
 
However, there is an industry dimension to this movement of formats that is also 
worth considering. This concerns the enhancement or run-down of the research and 
development (R&D) capacity of a particular national television industry under the 
impact of this global movement of formats. Of course, it has to be immediately added 
that the particular experience of specific television production industries is likely to 
vary considerably. The chapter on Japan has shown what a powerhouse that television 
industry is, not least so far as supplying many of its own formats as well as that of a 
trade flow to Taiwan, Hong Kong, People’s Republic of China, and Korea. Similarly, 
as the chapter on Australia has revealed, the balance of imports and exports can shift 
over time such that an industry can swing from being a powerhouse of format R&D 
for other television industries to becoming dependent on the R&D of television 
industries elsewhere. Nevertheless, it would seem to be the case that where a 
particular television system is a net importer of formats, this means in effect that the 
local production industry is being reduced to a kind of branch-plant function on behalf 
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of program formats devised outside the country or territory whose intellectual 
property is held elsewhere. Unlike the situation where much local television 
production is based on program ideas that were locally developed, the net import of 
formats means that there is a constant reduction in R&D capacity so far as idea 
origination is concerned. Under the impact of format import, whatever local ability 
and knowledge that do exist are likely to lack replenishment. Structural neglect of this 
capacity over time is likely to lead to its eventual disappearance. 
 
In summary then, formats are a vital part of Asian television in the recent present and 
in the foreseeable future. Where once television industries in the region were mostly 
national affairs, often cut off and isolated from each other, now they are increasingly 
related to each other and to a global traffic flow. Coronation Street comes to China, 
Who Wants to be a Millionaire to India, Singapore, Hong Kong, and Japan; Pop Stars 
to Australia... the list goes on and on. As this book has shown, while it is easy (and 
misleading) to assume that Asia is becoming one place so far as television is 
concerned, the astonishing and multiplying phenomenon of format flows across the 
region as a whole challenge us as television scholars to both track this phenomenon 
and continue to ponder its meaning. 
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ABOUT THE UNESCO-ORBICOM CHAIR OF 
COMMUNICATIONS  
 
Orbicom is an international network that links communications leaders from 
academic, media, corporate and government circles with a view to providing for the 
exchange of information and the development of shared projects. It has a global 
mandate to enhance communications. Orbicom is supported by internationally-based 
institutions, media, governments and corporations and its mandate is derived from 
UNESCO's New Communications Strategy adopted at the 1989 General Conference. 
This Conference foresaw that new communications technologies would have a 
significant impact upon the complex processes shaping economies, the environment, 
social justice, democracy, and peace. Orbicom was created in 1994 by UNESCO and 
the University of Quebec at Montreal (UQAM) to bring the various UNESCO Chairs 
of Communication and the associate members together in a global network. 
 
Orbicom currently comprises Chairs from Australia, Brazil, Bulgaria, Canada, 
Colombia, Ivory Coast, Denmark, France, Germany, Hungary, Japan, Kazakhstan, 
Lithuania, Mexico, Morocco, Philippines, Russia, Spain (2), United Kingdom, United 
States, Uruguay, Chile and Peru together with 246 associate members. Each of these 
Chairs includes communications leaders from the private and public sectors. Its 
specific areas of expertise are in: communications and international development; 
national information policies and communications law; access to, transfer and use of 
new technologies which include multimedia, automation, innovative media 
applications and interconnectivity; media development and management; public 
relations, public affairs and advertising; and professional training and ethics in 
journalism, public relations and other communications activities. 
 
The Program of the Australian UNESCO Orbicom Chair 
 
Professor Tom O’Regan is the Australian UNESCO Orbicom Chair. The activities of 
the Australian Chair are centred on Emerging Media and Cultural Ecologies which 
flow from the dynamic changes in the ecologies of media and cultural systems 
stemming from digitisation and globalisation and the changing regulatory, capacity-
building, training and innovations systems required to support them. Centring the 
importance of the cultural product—or copyright industries—in the economic, social 
and cultural development of nations, regions and cities, the focus will be on the 
emerging inter-relationship between previously separate media, telecommunications 
and cultural sectors. With a priority of bringing together the separate solitudes of 
academic, professionals and policy makers the activities of the Chair is focussed on 
the public discussion of several strategic sites for articulating and building these 
ecologies.  
 
These are in the Orbicom designated areas of: 
 
National communication and information policies where the emphasis is on the 
areas of regulatory remodelling in broadcasting-related industries, capacity building 
for the cultural-product industries; copyright and the public domain, and creative cites 
and creative industries.  
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Media development and management where the focus will be on three aspects of 
contemporary media development—the critical issue of audience development for 
new and old media, the cross-cultural/cultural trade issue of program formats and 
citizen’s and community media.  
 
Professional training and communication where the focus will be on the appropriate 
role of training institutions and the role of such institutions in the creative 
industry/information and communication technology innovation system.  
 
Access to, transfer and use of new technologies where the focus will be on the 
strategies for dealing with the differential access to skills and technologies in the 
information and communication technology (including telecommunications area).  
 
A number of principles will govern the development of these programs. These include 
the principles of: 
 
alignment with the work of the Communication Network of the Australian 
National Commission of UNESCO; 
 
collaboration and articulation with cognate University- and non-University-
based Australian research centres, 
   
linkage with the different levels of government, non-government 
organisations, peak bodies and associations, professionals and industry 
representatives.
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